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Third-party intervention

The present third-party intervention addresses, in particular, the prohibition of immigration detention of children,
including when accompanied by family members (CRC Articles 3 and 37), and the international legal obligations with
regard to age assessment in the context of migration.

1. Prohibition of immigration detention of children, including when accompanied by family members

Prohibition of immigration detention of children

1.1 The Committee on the Rights of the Child (CRC Committee) and the Committee on the Protection of the Rights of
All Migrant Workers and Their Families (CMW Committee) have repeatedly affirmed that children should never be
detained for reasons related to their or their parents’ migration status, and States should expeditiously and completely
cease or eradicate the immigration detention of children." Any kind of child immigration detention should be forbidden
by law, and such prohibition should be fully implemented in practice.?

1.2 Both Committees, taking note of the harmful consequences of immigration detention or any deprivation of liberty
for children pursuant to immigration control, even if they are detained with their parents,® have recognized the
fundamental right that every child has to liberty and have repeatedly affirmed that detaining children for immigration
purposes contravenes the fundamental principle of the best interests of the, child and constitutes a violation of the rights
of the child.*

1.3 In its Views adopted in recent cases, the CRC Committee has confirmed this position and the prohibition of
immigration detention, including with respect to the immigration detention of children with members of their families.
In E.H. et al. v. Belgium and in R.H. v. Belgium, where migrant families were detained in a detention centre near
Brussels, the CRC Committee found a violation of Article 37 read alone and in conjunction with Article 3 of the CRC.

1.4 Article 37 (b) of the Convention of the Rights of the Child (CRC Convention) allows the deprivation of liberty of
children only as a measure of last resort, for the shortest appropriate duration. As the the CRC and the CMW Committees
have clarified in their Joint General Comment No. 4, “the possibility of detaining children as a measure of last resort,
which may apply in other contexts such as juvenile criminal justice, is not applicable in immigration proceedings as it
would conflict with the principle of the best interests of the child and the right to development.”® The CRC Committee
has specifically affirmed that immigration detention constitutes a violation of Article 37(b) and does not fall under what
it defines as lawful child detention in cases it has examined.’
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1.5 The prohibition of immigration detention of children has been reiterated by numerous UN bodies, such as the UN
Working Group on Arbitrary Detention,® the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment,” and the UN Special Rapporteur on the human rights of migrants.'°

Best interests of the child

1.6 The principle of the best interests of the child is a primary consideration in all actions concerning children, a
fundamental principle, a substantive right and a rule of procedure under international law concerning the rights of the
child. It is established in Article 3(1) of the CRC Convention; it aims to ensure the child’s full, equal and effective
enjoyment of human rights, and it imposes an obligation to identify and evaluate in each specific factual context the
relevant elements of a best interests assessment. !

1.7 The CRC Committee has stated that, in the case of a displaced child, the “best interests” principle must be respected
during all stages of displacement. At any of these stages, a “best interests” determination must be documented in
preparation of any decision fundamentally affecting the unaccompanied or separated child’s situation. A determination
of what is in the best interests of the child requires a clear and comprehensive assessment of the child’s identity,
including their nationality, upbringing, ethnic, cultural and linguistic background, particular vulnerabilities and
protection needs.'?

1.8 According to UNICEF, the detrimental effects of detention on children are well documented and indisputable and,
regardless of its specific conditions and duration, studies show that detention always has a negative impact on children’s
health and development.'* These effects also include psychological harm, as children held in detention are at risk of
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depression, anxiety and often exhibit post-traumatic stress disorder (PTSD) symptoms.'* The United Nations Global
Study on Children Deprived of Liberty (2019) also highlights the negative health outcomes and long-term impacts
immigration detention has on children,'® and the negative impact that deprivation of liberty generally has on children,
as it is “an inherently distressing, potentially traumatic experience and, as such, may have adverse impacts on mental
health” as well as physical health.'® Therefore, as mentioned above, given the detrimental mental and physical impact
that immigration detention of children, based on their own or their parents’ immigration status, has on them, it will
always be against their best interests."’

1.9 Moreover, in determining a child’s best interests, prominence is to be given to the maintenance of family unity.'® In
light of this, when the child’s best interests require keeping the family together, the imperative requirement not to deprive
the child of liberty for immigration purposes, in turn, compels the authorities to choose non-custodial alternatives for
children and their family members.'® In light of this, the interveners submit that children, including where
accompanied by members of their family, must never be detained solely based on their own or their family
members’ immigration status.

States’ obligations to implement alternatives to detention

1.10 States must ensure that all children be treated first and foremost as children, and they have the duty to comply with
their obligations under international human rights law to respect, protect and fulfil the rights of children, regardless of
their own or their families’ migration status.*’

1.11 As mentioned above, detention of children solely based on their own or their family members’ immigration status
constitutes a violation of the rights of the child. As a result, States are obliged to find alternatives for children and their
family members to such detention. Such alternatives should take place in non-custodial and community-based settings.*!
In the case of accompanied children, the need to keep the family together under no circumstances justifies immigration
detention; on the contrary, whenever the child’s best interests require keeping the family together, States must guarantee
alternatives to such detention for the child and those family members who are present.*

1.12 Thus, States have the obligation to ensure the abolishment of child and family immigration detention through
legislation and effective policies in law and in practice.”> As the CRC Committee has found, States must consider
alternatives to detention, and their failure to do so constitutes a violation of the best interests of the child principle and
of children’s human rights.* The alternatives offered to ensure that the child’s rights be respected should in no way
resemble any form of deprivation of liberty for immigration control purposes, neither for the children nor for their
families. Alternatives must be attentive to the children’s rights, including their right to have their best interests be a
primary consideration, provide all necessary resources for material, social and emotion support that allows children’s
holistic development and generally ensure the protection of all the rights of the child.?
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1.13 Furthermore, to make this possible, independent public bodies and civil society organisations must be enabled and
allowed to monitor the alternative measures to immigration detention offered by the authorities and the facilities where
these measures are implemented.?

The prohibition of immigration detention under the European Convention for Human Rights (ECHR)

1.14 The Council of Europe has also recognized the severe negative short- and long-term impact immigration detention
has on children’s physical and mental health.”” The European Court of Human Rights (ECtHR) has consistently held
that children, due to their age and personal situation, are among the most vulnerable persons in society.”® Where children
are seeking asylum their extreme vulnerability is compounded,®® given that asylum seekers themselves form part of a
vulnerable group.’® Respect for the double vulnerability of child asylum seekers, qua child and qua asylum seeker, as
opposed to their often irregular status, must be a primary consideration.’! This is particularly so since the effects of
immigration detention on children and the conditions in which they are held often amount to a breach of Article 3
ECHR,** which absolutely prohibits torture and inhuman or degrading treatment or punishments. In its assessment of
whether the Atricle 3 threshold has been reached, the ECtHR has considered: the the age of the children detained; their
detention conditions; and the length of detention.* Furthermore, the Court has found that:

“[T]he child’s extreme vulnerability is the decisive factor and takes precedence over considerations relating to
the status of illegal immigrant (...) Children have specific needs that are related in particular to their age and
lack of independence, but also to their asylum-seeker status. The [European] Court [of Human Rights] would,
moreover, observe that the Convention on the Rights of the Child encourages States to take the appropriate
measures to ensure that a child who is seeking to obtain refugee status enjoys protection and humanitarian
assistance, whether the child is alone or accompanied by his or her parents (...)”**

1.15 In recognition of the CRC Convention and the best interests of the child principle, the ECtHR has ruled that in all
decisions concerning children their best interests must be the primary consideration and that, in the context of
immigration detention, the principle requires keeping the family together and considering alternatives to immigration
detention, which should exclusively be pursued as a measure of last resort:

“A measure of confinement must (...) be proportionate to the aim pursued by the authorities, namely the
enforcement of a removal decision (...) It can be seen from the Court’s case-law that, where families are
concerned, the authorities must, in assessing proportionality, take account of the child’s best interests. In this
connection ... there is currently a broad consensus — including in international law — in support of the idea that
in all decisions concerning children, their best interests must be paramount (...). The protection of the child’s
best interests involves both keeping the family together, as far as possible, and considering alternatives so that
the detention of minors is only a measure of last resort (...)">

1.16 Furthermore, the fact that a child may be accompanied by a parent has been recognized by the Court as not relieving
national authorities of the obligation to take appropriate measures to protect children against treatment in breach of
Article 3.6 The Court found an Article 3 violation in M.D. and A.D. v. France, where, after concluding that the detention
of a 4-month-old baby amounted to proscribed ill-treatment, the Court also found a breach of Article 3 with regard to
the mother due to, inter alia, the inseparable bond between the mother and her baby.’” The Court highlighted that “tze
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particularly vulnerable situation of the minor child is decisive and takes precedence over the parent’s status as an
illegal resident alien.”*

1.17 Moreover, Article 5 of the ECHR guarantees the individual’s right to liberty and security of person. It ensures that
no-one be deprived of their liberty in an arbitrary fashion.** Concerning children, the child’s best interests must be taken
into account as a primary consideration. Before a decision on the immigration detention of children is considered or
taken, there must be an assessment of the necessity and proportionality of the detention in the circumstances of the
individual case.

1.18 Due to the specific and double vulnerability of child asylum seekers, the ECtHR, applying the principle of
proportionality, has paid particular attention, in the application of Article 5(1)(f) ECHR, to whether or not States have
considered alternatives prior to authorizing immigration detention of children.”” Where less coercive measures as
alternatives to detention have not been considered in respect of a child, the ECtHR has found immigration detention to
be arbitrary and, therefore, unlawful under 5(1)(f) ECHR.*' Furthermore, the ECtHR has made clear that, if children are
detained, authorities must act with greater speed and diligence.*

1.19 Additionally, the ECtHR has also found violations of Article 8 and the right to respect for private and family life
of the ECHR in respect of the children and their parents in similar cases regarding the detention of migrant children.
Once again referring to the broad consensus, particularly in international law, that the children’s best interests are
paramount in all decisions concerning them, the ECtHR has noted that, in the context of the detention of migrant
children, this principle calls not only for families to be kept together, but also for the immigration detention of families
with young children to be limited.*

EU Law

1.20 EU Member States are obliged to provide conditions, procedures and information to children in order for them to
have effective access to their rights under the Charter of Fundamental Rights of the EU (CFR), including Article 24,
which guarantees their best interests as a primary consideration. Under EU law, detention constitutes a serious
interference with the right to liberty enshrined in Article 6 of the Charter and, therefore, must comply with important
safeguards. ** As set out in Article 28 of the Dublin III Regulation, immigration detention solely the purpose of transfer
following the Dublin procedure cannot be justified; in addition, since immigration detention will constitute “a serious
interference with [the] right to liberty, is subject to compliance with strict safeguards, namely the presence of a legal
basis, clarity, predictability, accessibility and protection against arbitrariness”,** therefore it should be pursued only
when there is a significant risk of absconding on the basis of an ad hoc assessment, in full respect of the principle of
proportionality, for the shortest period possible and having demonstrated that the inappropriateness of alternatives to

detention in the particular circumstances of the case.*

1.21 The EU Charter also requires Member States to examine alternatives to detention in order to avoid arbitrary
deprivation of liberty.*’ In addition, other EU law instruments reiterate that immigration detention must be a last resort
and all alternatives must first be exhausted, unless such alternatives cannot be applied effectively in the individual case.*®
Detention should therefore only take place after full consideration of all possible alternatives, or when monitoring
mechanisms have not achieved the lawful and legitimate purpose. For example, Article 8 (4) of the revised Reception
Conditions Directive obliges States to lay down rules for alternatives to detention in national law. Specifically regarding
children, both Article 21 of the revised Receptions Directive and Article 3 (9) of the Return Directive include children
in the list of persons considered to be vulnerable, emphasizing that their detention should only be a measure of last
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resort, exclusively when less coercive measures cannot be applied effectively, and only after all efforts are made to
release them and place them in suitable accommodation.

1.22 Alternatives to detention include reporting obligations, such as reporting to the police or immigration authorities
at regular intervals; the obligation to surrender a passport or travel document; residence requirements, such as living
and sleeping at a particular address; release on bail with or without sureties; guarantor requirements; release to care
worker support or under a care plan with community care or mental health teams; and electronic monitoring, such as
tagging.*

1.23 In light of the above, the interveners submit that EU law specifies that immigration detention of children
can only be imposed following the best interests assessment and subject to principles of necessity and
proportionality. Detention should comply with the human rights safeguards, namely, a legal basis, clarity,
predictability, accessibility and protection against arbitrariness. Immigration detention should only be imposed
for the shortest time possible and respect all the relevant safeguards and only following a determination that non-
coercive alternatives short of detention are insufficient in the specific circumstances of the individual case.

The right to be heard: access to information and legal representation

1.24 The right of the child to be heard (Article 12 CRC) is a substantive right in itself, as well as a necessary right for
the interpretation and implementation of all other rights of the child. The CRC General Comment No. 12 (2009) provides
that States shall presume that children have the capacity to form their own views. This right must be applied in any
procedure determining status in a country or rights or otherwise affecting the child,’® and it includes granting children
the right to counsel (access to a lawyer), to information, to interpretation when needed, and other procedural rights.”'

1.25 The realization of the right to be heard requires and entails the right of the child to be informed about the matters,
options, decisions and their consequences and, as such, it is a precondition for the child’s clarified decisions.** Children’s
right to be heard requires that information be delivered to them in a child-friendly manner, ensuring that all proceedings
be fully accessible and not intimidating, hostile, insensitive or inappropriate for their age.*

1.26 It is important to ensure that the child’s views be transmitted correctly and appropriately, which entails either
directly hearing from the child or from another person, often a lawyer, who has sufficient knowledge and understanding
of the decision-making process and who takes into account the interests of the child exclusively.**

1.27 These substantive procedural rights also apply in the context of best interests assessments where children should
be guaranteed the right to be heard and take part in all stages of the proceedings, to be assisted free of charge by a
translation/ interpreter, to receive free legal aid and representation and to have full access to all necessary documentation
and information throughout the entire procedure together with their guardian and legal adviser.*”

1.28 EU law also requires the provision of free specialist legal information and representation.’® For the information to
be accessible, it must be presented in a form that takes account of the individual’s level of education, and legal advice
may be required for the individual to fully understand their circumstances.”’

1.29 In light of the above, the interveners submit that the procedural rights of (a) access to understandable
information throughout the procedure and (b) access to legal aid and representation must always be respected
to ensure full implementation of the rights in the CRC Convention and international law.

4 For more information, see FRA (2015), Alternatives to detention for asylum seekers and people in return procedures, Publications Office, Luxembourg.

59 CRC General Comment No. 12 (2009) on the Right of the Child to be Heard, CRC/C/GC/12, para. 20 & Joint General Comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and Members of Their Families and No. 22 (2017) of the Committee on the Rights of the Child on the
general principles regarding the human rights of children in the context of international migration, CMW/C/GC/3-CRC/C/GC/22, para. 35.

31 CRC General Comment No. 12 (2009) on the Right of the Child to be Heard, CRC/C/GC/12, para. 25, 34, 41.

52 Ibid, para. 25.

53 bid, para. 34.

54 Ibid, para. 35-37.

53 Joint General Comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families and No. 23
(2017) of the Committee on the Rights of the Child on State obligations regarding the human rights of children in the context of international migration in
countries of origin, transit, destination and return, CMW/C/GC/4-CRC/C/GC/23, para 17 & General Comment No. 14 (2013) on the right of the child to have his
or her best interests taken as a primary consideration (art. 3, para. 1), CRC/C/GC/14, para. 96.

56 Recast Asylum Procedures Directive, Articles 12(1)a, 24, 25(1)(a) and (4), Recast Reception Conditions Directive, Article 9(6)

57 Vakhitov and Others v. Russia (Nos. 18232/11, 42945/11, 31596/14), 31 January 2017, para 60; Nasrulloyev v. Russia (No. 656/06), 11 October 2007, para. 77;
Chahal v. United Kingdom [GC] (No. 22414/93), 15 November 1996, para. 118; 6



2. Age assessment in the context of migration

2.1 It is paramount that age assessment procedures be fair and effective so as to prevent children from being treated as
adults, to guarantee the protection of their rights, and to ensure adequate reception suitable for their specific needs. Age
assessment should never be undertaken as a routine practice. It may only be carried out when: (i) age is in fact contested;
and (i1) when, notwithstanding the right to the benefit of the doubt, serious doubts as to whether the individual concerned
is a child persist.

2.2 Where the individual circumstances of a particular case require an age assessment, a holistic, safe and dignified
procedure should be carried out by qualified experts. The CRC Committee has affirmed that comprehensive assessments
of age, which are carried out in a child-friendly and culturally appropriate manner, are needed as opposed to medical
assessments, which may be inaccurate, have wide margins of error, and may also be traumatic for the person
concerned.”

2.3 In their Joint General Comment, the CMW and the CRC set out a number of principles to be applied to the age
assessment process.’’ The general principles of the CRC, such as the best interests of the child, free and informed
consent and non-discrimination are applicable, as well as any other relevant CRC provision. States have the duty to
conduct age assessments through a holistic and multidisciplinary approach ensuring that all the necessary safeguards
and principles be respected, that the rights of the person concerned be protected, and that they make an “informed”
estimate of the age of the person concerned.®’

2.4 It is fundamental that identification measures, such as age assessment, do not only examine or consider the physical
appearance of the individual, but also their psychological maturity.®' Psychological maturity may vary significantly
from one person to another, particularly when considering the lived traumas and experiences often present among
asylum-seekers. Operating under this understanding allows the authorities and professionals to make an “informed”
estimate of a person’s age.*

2.5 Age assessment should only be carried out when there is reasonable doubt as to whether or not an individual is a
child. In case of doubt, when an individual claims to be a child, and this fact cannot be easily verified, a presumption of
minority should be applied and the person concerned must be treated as a child and be able to enjoy the rights and
protection to which they are entitled by reason of their childhood, consistent with international standards, including the
CRC.%

2.6 If there is no proof of age by birth certificate, the responsible authority should accept all documentation that can
prove age, such as notification of birth, extracts from birth registries, baptismal or equivalent documents or school
reports. Documents should be considered genuine unless there is proof to the contrary.®* Authorities should allow

58 Joint General Comment No. 4 of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families and No. 23 of the
Committee on the Rights of the Child on State obligations regarding the human rights of children in the context of international migration in countries of origin,
transit, destination and return, para 4.

5% Joint General Comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) and No.
23 (2017) of the Committee on the Rights of the Child (CRC) on State obligations regarding the human rights of children in the context of international migration
in countries of origin, transit, destination and return, CMW/C/ GC/4-CRC/C/GC/23, 16 November 2017.

€ Joint General Comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) and No.
23 (2017) of the Committee on the Rights of the Child (CRC) on State obligations regarding the human rights of children in the context of international migration
in countries of origin, transit, destination and return, CMW/C/ GC/4-CRC/C/GC/23, 16 November 2017, para. 4.

¢! Joint general comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) and No.
23 (2017) of the Committee on the Rights of the Child (CRC) on State obligations regarding the human rights of children in the context of international migration
in countries of origin, transit, destination and return, CMW/C/ GC/4-CRC/C/GC/23, 16 November 2017, para. 4; CRC recommendations in N.B.F. v. Spain,
CRC/C/79/D/11/2017, Adoption of views, 27 September 2018, para. 12.4; A.L. v. Spain, CRC/C/81/D/16/2017, Adoption of views, 31 May 2019, para. 12.7;
J.A.B. v. Spain, CRC/C/81/D/22/2017, Adoption of views, 31 May 2019, para. 13.6; R.K. v. Spain, CRC/C/82/D/27/2017, Adoption of views, 18 September 2019,
para. 9.7.

©2 Joint General Comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families (CMW) and No.
23 (2017) of the Committee on the Rights of the Child (CRC) on State obligations regarding the human rights of children in the context of international migration
in countries of origin, transit, destination and return, CMW/C/ GC/4-CRC/C/GC/23, 16 November 2017, para. 4.

% UN Joint General Comment No. 3 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and Members of their Families and No. 22
(2017) of the Committee on the Rights of the Child on the general principles regarding the human rights of children in the context of international migration, 16
November 2017, CMW/C/GC/3-CRC/C/GC/22; Council of Europe, A guide for policy makers: Age assessment for children in migration, December 2019.
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interviews with or testimony by the children and parents regarding age, or affirmations to be filed by teachers or religious
or community leaders, who know the age of the child. Only if these measures prove unsuccessful may there be an
assessment of the child’s development to determine age.

2.7 In Darboe and Camara v. Italy, the ECtHR also held that the principle of presumption of minority is an inherent
element of the protection of the right to respect for private life of a foreign individual declaring to be a minor. * The
case concerned an applicant for international protection who, despite claiming that he was a minor, was kept in an adult
reception centre for over four months before being transferred to accommodation for children once his minority was
recognized. In such cases the principle of presumption of minority must be accompanied by sufficient procedural
guarantees.’® These include access to a lawyer, informed participation in the age assessment procedure of the person
whose age is in doubt and other safeguards necessary to ensure a holistic and multidisciplinary age assessment
procedure.

2.8 Consistent with CRC General Comment No. 6 and the EU Asylum Procedures Directive, if uncertainty remains after
an age assessment, the individual should be given the benefit of the doubt. If there is a possibility that the individual is
a child, they should be treated as such.

2.9 Age assessment should not be a routine practice. The need for age assessment should be duly justified based on the
substantiated doubts on the stated age; it should be resorted to only in cases where there is an absence of evidence and/or
in cases where several elements of evidence gathered contradict the applicant’s claimed age. If the available evidence
does not contradict the age or it confirms the claimed age, then it should be accepted.®’

2.10 In addition, the Council of Europe subscribes to the same principles regarding the age assessment procedure,
including the presumption of minority and the benefit of the doubt.®® According to a Recommendation adopted in 2022:

“Principle 2 — Presumption of minority
States should ensure that a person who undergoes an age assessment is presumed to be a child unless and until
determined otherwise through an age assessment procedure

22. In application of the presumption of minority, States should treat a person as a child and uphold their rights
from the moment of referral and throughout the procedure of age assessment, and ensure that the person is
referred to and has effective access to appropriate child-protection services without discrimination or delay.
23. Where there are doubts about the age of a person claiming to be an adult, such as in the absence of an
identifying document considered to be valid, and there are reasons to believe that the person may be a child,
the protection and assistance measures provided to children should apply.

Benefit of the doubt

24. If reasonable doubts remain after completion of the age assessment procedure, the person should be
considered to be a child.

25. The margin of error applicable to each element of the age assessment procedure should be recorded and
each element given due weight according to the scientific validity of the results. The margin of error should be
applied in favour of the child.”*

The Recommendation also affirms the following:

“65. The age assessment decision should be given in writing and include details of the reasons for the referral
and for the decision, the methods used, the specific margin of error applicable to the method used, the

5 As noted in the intervention of AIRE, DCR and ECRE in the Darboe v. Italy case of the European Court of Human Rights: “The EU asylum acquis envisages
specific identification and tailored procedural and reception guarantees to children as a category of particularly vulnerable persons in accordance with their
special needs. Children’s special protection and reception needs must be promptly recognised and adequately addressed by Member States. While Article 25(5) of
the recast Asylum Procedures Directive 2013/32) foresees that Member States may use medical examinations to assess the age of unaccompanied minors, this
provision is far from giving them a blanket permission to do so. Conversely, the provision must necessarily be interpreted and applied in light of Member States’
obligations under Charter of Fundamental Rights of the European Union, in primis to respect human dignity and the best interests of the child. Central to Article
25(5) rAPD is the principle of the benefit of the doubt, which shall be applied first and foremost ‘following general statements or other relevant indications’ on the
applicant’s age. If and once this principle is correctly applied, the possibility to use medical examinations is rendered unnecessary.” See: Written submissions on
behalf of the AIRE Centre, The Dutch Council for Refugees and ECRE in Darboe v. Italy (No. 5797/17) European Court of Human Rights), 5 July 2017, para 35.
 Darboe and Camara v. Italy (No. 5797/17), European Court of Human Rights, 21 July 2022, para. 153-154.

7 European Asylum Support Office, EASO Practical Guide on age assessment, 2™ edition, 2018, p 23.

% Recommendation CM/Rec(2022)22 of the Committee of Ministers to member States on human rights principles and guidelines on age assessment in the context
of migration and its Explanatory Memorandum.

 Ibid, para. 22-25.
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application of the “benefit of the doubt” principle and the scientific reliability of any medical examination
used.”™

2.11 In light of the above, the interveners submit that State Parties should ensure that the age assessment
procedure as a whole guarantees respect for the child’s rights under the Convention, particularly under Articles
3 and 37. In addition, in light of the best interests of the child and benefit of the doubt principles, the interveners
submit that age assessment procedures concerning asylum-seeking children should not be contemplated as
routine measures and should satisfy the necessity and proportionality test. The CRC standards cannot be fulfilled
where non-holistic and intrusive medical age assessment methods are used. Moreover, such methods have and a
low evidential value and detrimental effects on children and their CRC rights, including respect for their moral
and physical integrity. Therefore, the interveners submit that:

(a) age assessment procedures must only be ordered where absolutely necessary — if, notwithstanding the
principle of the benefit of doubt, a serious doubt persists regarding age;

(b) an age assessment procedure may only be carried out in accordance with the child’s best interests;

(c) the methods of age assessment must be proportionate to the legitimate aim pursued, bearing in mind no
assessment can ever lead with absolute exactitude to identifying the child’s age;

(d) to be proportionate, age assessment methods must not detrimentally interfere with the child’s moral and
physical integrity, and the competent expert or authority undertaking the age assessment procedure must be in
a position to ensure the special needs, welfare and well-being of the child during the procedure;

(e) in order for children’s CRC rights to be practical and effective, rather than theoretical or illusory, State
Parties must ensure all relevant safeguards, including access to an effective remedy against an age assessment
decision.

In conclusion, the interveners submit that the negative consequences of an incorrect age assessment may
constitute a violation of Article 3 of the CRC. An erroneous age assessment denies children of the substantive
and procedural rights to which they are entitled under international and European human rights law throughout
the asylum procedure, and may lead to a violation of Article 37 of the CRC.

70 Ibid, para. 65.



