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TAMPERE

FOREWORD - FORWARD !

ECRE, the European Council on
Refugees and Exiles is the umbrdla
organisation for co-operation  between
close to 70 non-governmenta
organisations concerned with refugees in
24 European countries. ECRE campaigns
on behdf of its patrEuropean
membership for humane and far asylum
policies. It adso works towards
edablishing the highet dandards of
refugee protection and assstance in
Europe and promoting these good
practices.

In the context of the above mandate,
ECRE prepared for subgtantid action
over the course of 1999, a year which
promised to be decisve for the future
devdopments in the fidd of asylum and
hoped for pogtive influence over these
developments. To that end it devised a
canpagn and published a document
entitled ‘Guarding Standards - Shaping
the Agenda’l. The overdl am was to
guard established standards and shape the
agenda of EU asylum and immigration
policy into the new millennium.

Y“Guarding Sandards — Shaping the Agenda’
(April  1999), which was published in
collaboration with the European Network
Against Racism (ENAR) and the Migration
Policy Group (MPG), analyses the Amsterdam
Treaty  provisions on asylum, anti-
discrimination and migration from a
comprehensive and non-gover nmental
perspective, and contains sixty-nine specific
recommendations compiled in an ‘Alternative
Action Plan’.

The crucid event of 1999 was the Specid
Meseting of the European Council on the
Egablishment of an aea of Freedom,
Security and Justice on 15-16 October at
Tampere, Finland. In accordance with the
Treaty of Amgterdam, Heads of State and
Government of the European Union met
in order to set forth objectives and
priorities in the fidd of asylum and
migration.

The Summit offered both threats and
opportunities for the future direction of
asylum policies Would governments and
Heads of State fal back on the lowest
common denominator approach, agreeing
with those assating that the Refugee
Convention is out of date, or be seen to
take a podtive lead on refugee and
asylum issues a this critical event?

ECRE's campagn culminated in the
organisation of an ECRE EU Tampere
Summit Padld Mesdting, organised to
take place during the Tampere Summit
on 15 October 1999. The ECRE Pardléd
Meeting was attended by some 300
people and was well-covered by the
media. The drategic objective was to
promote a more progressive, Europe-
wide approach to providing protection
and to enable a broad audience to take
pat in reflections and discussons
designed to illustrate the potentid in the
EU for a more progressve and
harmonised  policy towards asylum
seekers.

When the Summit Condusions® came
out, ECRE broadly welcomed them, with
the Fnnish Pime Miniger, Mr
Lipponen, referring to ECRE's postion

2« presidency Conclusions, Tampere European
Council 15 and 16 October 1999" ,is included
on pages 65-77 of thisDossier.
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both a the closing press conference® as
wdl as a the European Paliament®. He
quoted ECRE in dating that, “in many
respects Tampere was a step away from
Fortress Europe”. However, ECRE
regffirmed that it would need to remain
vigilant as to the implementation of the
Tampere Conclusions®.

The Presdency Conclusons of the
Tampere European Council, afirmed that
the European Council “has agreed to
work towards establishing a Common
European Asylum System, based on the
full and inclusive application of the
Geneva Convention, thus ensuring that
nobody is sent back to persecution, i.e.
maintaining the principle of non-
refoulement”.®  Such statements are of
cucid  importance, conddering  past
trends in EU asylum policy suggesting
that the Refugee Convention is out of
date and curent redrictive and
potentidly dangerous trends, such as the
Action Pans of the High Levd Working
Group on Asylum and Migraion, which
seem to be focused on control rather than
protection. Though the Tampere Council
represented an encouraging dart to the
development of refugee protection within
the Union, it remans only that. ECRE
and its member agencies will therefore be
waiching events very cdosdy and will
drive to ensure that the EU and its

3 Closing official Press Conference of the Finnish
EU Presidency on the Special Meeting of the
European Council on the Establishment of an
area of Freedom, Security and Justice, Saturday
16 October 1999.

* Prime Minister Paavo Lipponen, President of
the European Council, at the plenary session of
the European Parliament in Strasbourg on
October 27, 1999.

>« Observations by the European Council on
Refugees and Exiles on the Presidency
Conclusions of the Tampere European Council,
15 and 16 October 1999” , isincluded on pages
78-81 of this Dossier.

® Presidency Conclusions Tampere European
Council 15/16 October 1999, 6 13.

condituent parts live up to the promises
made a Tampere, egpecidly in light of
the commemoration of the 50 years of
exigence of the Geneva Convention in
2001.

In his speech & a conference in The
Hague on 6 April 2000, EU
Commissoner for Judice and Home
Affars, Antonio Vitorino, daed: * The
European Council of Tampere has
provided us with the political guidance
needed to implement the obligations
which are laid down in the Amsterdam
Treaty. It clearly stated that the area of
freedom, security and justice we are
bound to develop according to art. 2 of
the Treaty, should not be regarded as the
exclusive preserve of the Union’s own
citizens. Our aim from now on is to
develop a European Union which is open
to those led justifiably to seek access in
our territory, and which is able to
respond to humanitarian needs on the
basis of solidarity. The cornerstones of
this policy with regard to protection will
be: the absolute respect of the right to
seek asylum, a full and inclusive
application of the Geneva Convention,
maintaining the principle of non-
refoulement and the development of
specific forms of protection, offering an
appropriate status to any person in need
of such protection’”.

Moreover, the so-called “Scoreboard for
monitoring the setting up of the Area of
Freedom, Security and Judice’, was
introduced as “a first step in
implementing the guidelines of the
extraordinary European Council of
Tampere” by Commissoner Vitorino®.

7 “*Common European Asylum Systen, speech by
Antonio Vitorino, European Commissioner for
Justice and Home Affairs at a conference on a
new Aliens Act, Hague, 6 April 2000.

8 Justice and Home Affairs Council of 27 March
2000.
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ECRE is pleased to note that there is an
goparent interest from the Commisson
not to loose the pogtive poaliticd
momentum generated a Tampere. In this
light, it therefore seems to be the right
time for ECRE to fully support the
Commisson and remind dl other
rdevant actors in the EU asylum arena, in
paticular the governments of the 15
Member States of the EU of the
obligations they have underteken at
Tampere. But this is not dl that the
“ECRE Tampere Dosse” is about. It
ads incudes many important reflections
made a the ECRE EU Tampere Pardld
Summit on key asylum issues. These
reflections ae dill  vey  vduable
contributions to the debate on how to take
Tampere further.

The ECRE Tampere Dosser is published
in 2000, a year that can be seen as a
‘bridge in asylum developments. It links
1999, the Amgerdam Treaty and the
Tampere EU Summit to 2001, which will
see the 50" amniversary of the 1951
Refugee Convention and the next EU
Summit, which will cover asylum ad
migration issues. ECRE is publishing the
Tampere Dossier in 2000 on the one hand
to keep up the podtive momentum
created at Tampere and on the other, to
prepare the ground for the next EU
Summit relaing to asylum and migration,
which will be hdd under the Bdgian
Presdency in Brussds in  December
2001. During that Summit the EU Heads
of Govenment and State and ther
Minigers of Foreign Affars will take
stock of the progress in the development
of the EU asylum and migration policy.
ECRE will organise a new ECRE Padld
Summit, again bringing together the key
refugee protecting agencies and other
interested parties from civil society from
the EU and beyond, and al other relevant
actors to be able to comment on the
progress or lack thereof.

Findly, the lessons of the holocaust that
led to the Universd Dedaation of
Human Rights the Refugee Convention
and the cregtion of the Council of
Europe, aso inspired the cregtion of the
European Union - a Union which is not
only about the free market, the Euro or
abalition of internd borders but which is
rooted in the ideds of peace, justice and
the absence of conflict in Europe. The
refugee agencies of Europe with ECRE
as their network and their common voice
will  continue to remind Europe's
governments and the European Union,
most prominently now after the Tampere
Summit, of these idesls Where those
ideals are lacking or cannot be achieved,
where prevention does not work and
human rights abuses continue in the
world, people are forced to flee and
suddenly become refugees.  European
Union Member States must then at least
protect and care for the refugees,
according to ther interndiond legd
obligations as dgnatories to the Refugee
Convention. Tampere reminded
governments  of this responghility in
dating expliatly and unambiguoudy thet
there needs to be an “absolute respect of
the right to seek asylum”, with
“guarantees to those who seek
protection in or accessto the Union”.

Peer Baneke
ECRE General Secretary
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I ntroduction

‘The road to Tampere describes the
man written eements of the advocacy
drategy that ECRE followed in rdation
to the Specid Meeting of the European
Council on the Egtablishment of an Area
of Freedom, Security and Justice. In
addition, it includes the UNHCR
recommendations’ to the Tampere
Summit and the Comments™® by Amnesty
International on the EU Extreordinary
Summit of Tampere.

Sx months before the Tampere Summit
took place, ECRE issued a note! in
which it asked European Union Heads of
State and Government to reconfirm ther
commitment to the human rights
principles on which the Union was
founded, to show politicd leadership
towards a truly harmonised, Europe-wide
gpproach to refugee and asylum issues,
and to demondrate determination in
achieving thisgod.

9 “Setting the European Asylum Agenda :

UNHCR Recommendations to the Tampere
Summit” (July 1999), i sincluded on pages 15-
21 of thisDossier.

Comments by Amnesty International on the
Tampere Summit (July 1999), is included on
pages 22-25 of thisDossier.

Note by the European Council on Refugees
and Exiles on the Special Meeting of the
European Council on the Establishment of an
area of Freedom, Security and Justice, 15/16
October 1999, Tampere, Finland” (May
1999), is included on pages 7-8 of this
Dossier.

10

11

Just before the Summit took place an
‘Apped’'> was addressed to Prime
Minigers and Minigers of Foreign
Affars highlighting three isues tha
ECRE bdieved were implicitly and
explicitly a dake in Tampere. These
induded the Refugee Convention, the
Regionalisation of Refugee Intake and the
Impact of Immigration Controls on the
Right to Seek Asylum. The ° Papeal
together with a ‘Background Note = dso
highlighted the voluntary commitments
undertaken by Member States within the
framework of the Jusice and Home
Affars Council of the European Union
and why these commitments should be
honoured in practice.

12« Appeal by the European council on Refugees
and Exiles to the Heads of Sate and
Government of the European Union in view of
the Special Meeting of the European Council
on the Establishment of an area of Freedom,
Security and Justice, 15/16 October 1999,
Tampere, Finland” (September 1999), is
included on page 9 of this Dossier.
Background Note to the Appeal by the
European council on Refugees and Exiles to
the Heads of State and Government of the
European Union in view of the Special
Meeting of the European Council on the
Establishment of an area of Freedom, Security
and Justice, 15/16 October 1999, Tampere,
Finland” (September 1999), is included on
pages 10-14 of thisDossier.

13«

“Guarantees to those who seek protection in or access to the European Union”



The ECRE Tampere Dossier

Page 7

Note by the
European Council
on Refugees and Exiles
on the Special Meeting of the
European Council on the
Establishment of an area of
Freedom, Security and Justice,
15/16 October 1999,
Tampere, Finland

The European Council on Refugees and
Exiles (ECRE) is placing grest hope on
the upcoming Specid Meding of the
European Council on the Establishment
of an aea of Freedom, Security and
Judtice, to be held in Tampere, Finland on
October 15-16. The close to 70 European
refugee assging NGOs from 24
countries  within - and outdde the
European Union, gathered in ECRE, see
the Tampere Summit as an opportunity
for European Heads of State and
Government to reconfirm ther
commitments to the human rights
principles on which the Union is founded,
to show politicd leadership towards a
truly harmonised, Europe-wide approach
to refugee and asylum isues, and to
demondrate determingtion in achieving
thisgod.

ECRE feds tha the Kosovo refugee
dissster clearly demorstrates, on the one
hand, the generad publics sense of
solidarity with regards to refugees, but on
the other hand, the inability of European
governments to decide upon common,
concerted action in refugee gStuations.
The results of harmonisation on asylum
isues have dealy been insufficent in
the Maadtricht Treaty era 1993-1999.
Therefore, ECRE sees the entry into force
of the Amgterdam Treaty as a chdlenge
and an higoric opportunity to move
fooward in this aea and to dat a

harmonisation process clearly founded on
principles of refugee protection and
human rights sandards. For a detaled
andyss and recommendations ECRE
refe's to its document “ Guarding
Sandards - Shaping the Agenda” and its
Alternative  Action Pan for the
implementation of the Treety.

ECRE dresses the Refugee Convention
(Geneva, 1951) forms the bass for globa
refugee protection. Any EU asylum
policy must be devised recognisng the
Refugee Convention as its  legd
foundation. ECRE cdls for a correct,
inclusve and gender-sengitive
interpretation of the Refugee
Convention's  definition of who is a
refugee, as contained in article 1. ECRE
dresses that the Refugee Convention is
dill vdid and redevat today, as it
contains provisons reating to rights
granted to refugees, the posshility for
prima facie determination, and provisons
for when the need for refugee protection
ceases. Any harmonised approach to the
interpretation of the Refugee Convention
should reflect internationd best practice
and follow the advice of UNHCR. Given
a correct interpretation of the Refugee
Convention, it may also be gppropriate to
formulaale a complementary  refugee
definition for dtuaions not covered by
the Refugee Convention. ECRE hopes
that the Tampere Summit will result in
a clear commitment from the Heads of
State to the Refugee Convention, the
European Convention on Human
Rights and other international human
rights ingruments as the foundation
for European Union asylum policy,
and a clear commitment to interpret
the Refugee Convention in a correct
manner based on developments in
human rightslaw.

The idea of a common European asylum
aea, a reflected in  the Dublin

“Guarantees to those who seek protection in or access to the European Union”
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Convention, can only be gpplicable if an
aylum-seeker can  be assured  of
receving smilar dandards of reception
and folowing a dmila aslum
procedure, regardless of the Member
State where the asylum gpplication has
been lodged. Apat from common
dandards of interpretation of the refugee
definition, this means the adoption of
legdly binding measures  concerning
conditions for reception of asylum
seekers, and asylum procedures. These
procedures must be designed so that they
ae far and eficent, and hence enable
the asylum seeker to fully present his or
her dam. ECRE finds this issue
paticulaly acute in light of the future
enlagement of the European Union.
ECRE bdieves it is it possble over time
to devdop a sdgnge EU asylum
procedure. ECRE wishes that the
Tampere Summit recognises the
necessary link between harmonised
sandards of reception and a
harmonised asylum procedure and any
scheme related to the determination of
the Member State responsble for
examining an asylum claim.

ECRE recognizes that there ae great
differences amongst Membar States
concerning the extent to which they have
0 fa receved refugees on their
territories.  Respongbility sharing is an
important issue, not because it directly
improves refugee protection but because
resolution of this issue would dlow many
other areas of harmonisation to progress
in a far more pogtive atmosphere, and
could prevent deterrent measures being
imposed in future refugee crisess. ECRE
hopes to see a commitment from the
Tampere Summit to the development,
as soon as possible, of a regional
agreement on responsbility sharing
which demonstrably increases the
capacity for refugee protection within
the Union.

For a long time, ECRE has advocated an
goproach to asylum issues within the
European Union, where policy areas such
as human rights, humanitarian assstance,
conflict prevention and peace-keeping are
integrated into policy meking. Therefore,
ECRE follows with grest interes the
developments in, and results of, the High
Levd Working Group on Asylum and
Migration. ECRE hopes to see a
commitment from the Tampere
Summit to broader and more profound
cooperation between various policy
sectors and the different pillars of the
Union, as a necessary prerequisite for a
truly proactive, human rights based,
and comprehensive asylum policy.

ECRE dresses that the a&bove gods
cannot be reached unless EU dructures
mirror the commitments in  substance.
The Amdgerdam Treaty foresees a full
communitarisation of asylum matters.
ECRE urges Heads of State to commit
themselves at the Tampere Summit to
place communitarisation of asylum
issues on the agenda of the next Inter-
Governmental Conference on the
reform of the European Union.

18 May 1999

“Guarantees to those who seek protection in or access to the European Union”
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APPEAL
by the
European Council on Refugees
and Exiles
to the Heads of State and
Government of the European
Union
in view of the Special M eeting of
the European Council
on the Establishment of an area
of Freedom, Security and Justice,
15/16 October 1999, Tampere,
Finland.

The European Council on Refugees and
Exiles (ECRE) wurges the European
Council to “identify with Europe's
humanitarian  tradition  of  affording
protection to refugees and others in need
of internationa protection”’*, and cals
upon the Heads of State and Government
to dae expliatly tha they commit
themsalves to:

Reaffirm the importance of the 1951
Geneva Refugee Convention

- Confirm that in further harmonisation
of EU asylum policies to take as a
dating point a full and indusve
goplication of the 1951 Convention
refugee  definition, thereby following
the UNHCR' s guiddlines.

14 “Guidelines for a European Migration and

Asylum  Strategy’ from the German
Presidency to the Strategic Committee on
Immigration, Frontiers and Asylum, Brussels,
23 June 1999

Guarantee accessto protection in the
European Union

- Confirm that plans to ‘regiondise
refugee  protection  enhance  the
opportunity  for refugees to find
protection, rather than act as a
subgtitute for providing protection of
refugeesin the European Union.

Apply  immigration controls that
respect theright to seek asylum

- Confirm that immigration and asylum
ae didinct issues, and provide
assurances tha in any measures on
irregular immigration, the right of and
posshilites for those in need of
protection to seek asylum in the
European Union, is safeguarded.

September 1999

“Guarantees to those who seek protection in or access to the European Union”
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Background Note
to the
Appeal by the European Council
on Refugees and Exiles
to the Heads of State and
Government of the
European Union
in view of the
Special Meeting of the
European Council
on the
Establishment of an area of
Freedom, Security and Justice,
15/16 October 1999, Tampere,
Finland.

This note is intended as an explandion of
the attached Apped to the EU Heads of
State and Government on the Tampere
Summit. It aso covers some aress of
concern for ECRE, which are not raised
in the Apped, but which are likely to be
addressed by the Summit. The note aso
highlights the voluntary commitments
entered into by Member States within the
framework of the Jusice and Home
Affars Council of the European Union,
and why those commitments should be
honoured in practice.

The 1951 Convention relating to the
Status of Refugees

ECRE agrees with the Council that the
Refugee Convention “will remain the
cornerstone of any EU asylum policy” *°.
ECRE however bdieves it makes no
sense for an insrument for the protection
of human rights to be interpreted in a

15 ‘Preparation of the European Council of

Tampere-Asylum and Immigration Issues
from the Finnish Presidency to the Strategic
Committee on Immigration, Frontiers and
Asylum, Brussels, 9 July 1999,10015/99, page
5,816.

redrictive manner, especidly as the
redrictions to the scope of the Refugee
Convention are dready built in by the
States which drafted it. ECRE, therefore,
cdls for a correct, inclusve and gender-
sendtive interpretation of the Refugee
Convention's  definition of who is a
refugee, as contained in article 11°.

ECRE appeds to the Tampere Summit to
make a clear commitment to the Refugee
Convention, the European Convention on
Human Rights and other internationd
human rights indruments, taking into
account relevant developments in  human
rignts law'’ as the foundation of a

European Union asylum palicy.
Complementary Protection

ECRE Dbelieves that there is a case for
complementing the Refugee Convention
by an ingrument which covers those in
need of internationd protection who fdl
truy beyond a correctly purposve
interpretation of the Refugee
Convention'®. This should not be taken as
implicit gpprovd of the current European
practice of granting discretionary forms
of protection insead of recognition of
refugee gatus.

ECRE however bdieves it makes no
sense for an insrument for the protection
of human rights to be interpreted in a
redricive manner, epecidly as the
regtrictions to the scope of the Refugee
Convention are dready built in by the
States which drafted it. ECRE, therefore,
cdls for a correct, inclusve and gender-
sendgtive interpretation of the Refugee

6 Note by the European Council on Refugees

and Exiles on the Special Meeting of the
European Council on the Establishment of an
area of Freedom, Security and Justice, 15/16
October 1999, Tampere, Finland, ECRE, May
1999, page 18 3.

171d. 2, page 1, § 4.

18 1d. 2, pagel, § 4.
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Convention's ddfinition of who is a
refugee, as contained in article 1%°.

ECRE appedls to the Tampere Summit to
make a dear commitment to the Refugee
Convention, the European Convention on
Human Rights and other internationd
human rights indruments, taking into
account relevant developments in  human
rights lav®® as the foundation of a

European Union asylum policy.
Complementary Protection

ECRE bdieves that there is a case for
complementing the Refugee Convention
by an ingrument which covers those in
need of internationd protection who fal
truy beyond a correctly purposve
interpretation of the Refugee
Conventior®. This should not be taken as
implicit approva of the current European
practice of granting discretionary forms
of protection instead of recognition of
refugee status.

A complementary protection instrument
should be drafted within the next two
yeas dong the lines of the 1969
Organistion of Africen Unity Refugee
Convention and the 1984 Cartagena
Declaration. A clear diginction must be
made between temporary protection and
complementary  protection. The rights
attached to complementary protection
should be comparable to those of the
Refugee Conventior’?.

19 Note by the European Council on Refugees

and Exiles on the Special Meeting of the
European Council on the Establishment of an
area of Freedom, Security and Justice, 15/16
October 1999, Tampere, Finland, ECRE, May
1999, page 18 3.

20 1d. 2, page, § 4.

2L 1d. 2, pagel, § 4.

22 Guarding Standards-Shaping the Agenda
Paper, ECRE, April 1999, page 12-13

‘Regionalisation’ of refugee intake

While it is true that the vast mgority of
refugees seek  refuge in neighbouring
countries within their region of origin, for
some refugees neighbouring  countries
cannot provide durable protection or
ensure thar physica integrity. In the past
svead years and most recently during
the criss in Kosovo, we have witnessed
and continue to witness the inability of
neighbouring States to ensure the safety
of dl refugees and the inability to provide
tretment in accordance with recognised
basc humen rights It is whally
understandable that a person who faces a
risk of persecution or a threat to higher
life should seek protection in as secure an
environment as possble.  Furthermore, it
is a redity of the modern world that
refugee flight is sometimes more feesble
via an internationd flight than over land
routes. It is aso a redity that someone at
risk of persecution in another region may
have drong family or community ties in
Europe. These facts should be recognised
by European politicians rather than
denied®.

ECRE dresses that reception in the
region should not be conddered as a
subdtitute  for  providing protection in
Europe, but should be viewed as a means
to enhance the opportunity for refugees to
find protection. ECRE urges that
reception in the region should, as a
minimum, ensure the physcd integrity
and human rights of dl persons received,
and guarantee that such displaced persons
ae not forced into reception locations
agang their will**, ECRE fully shares
UNHCR's views that “measures to
strengthen the protection capacities of

2 Observations by the European Council on

Refugees and Exiles on the work of the High
Level Working Group on Asylum and
Migration, ECRE, June 1999, page 2, § 6.

2 1d.6, page2, § 7.
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countries in the region of origin do not
absolve EU Member States of their
responsibility to fulfil their protection
obligations towards asylum-
seekers’ ,“nor  should asylum-seekers
ever be returned to a region solely on the
ground that EU humanitarian aid has
sponsored reception facilities to which
they supposedly could have fled” 2°.

Combating irregular immigration
(and its impact on the right to seek
asylum)

ECRE quedtions the extent to which push
and pull factors acting upon globd
refugee and migratory movements can be
counteracted merely by border contral,
visa sysem, carigs sanctions, pre-
boarding checks in countries of origin or
trandt countries, etc. Many Council
debates seemed to ding to the
assumption that more and  better
deterrents are the only way forward — that
the uncontrollable will ultimady be
controlled.  The Council’s andyss of
illegd entry and trafficking of persons as
growing problems of the 1990s is an
accurate one, but ECRE would argue that
it is a problem to which European Union
policies have contributed. For years,
NGOs have warned about pushing people
into clandestine and often life-threatening
channds if dl legd entry channels are
cosed. It is the legitimate concern of
States to control their borders, yet such
control policies — if pursued in isolation —
can be counterproductive. Thus any
possble decining number of asylum
goplicants, may be explaned not smply
in terms of deterred fraudulent gpplicants,
but adso in teems of genuine refugees
forced to reman in ther country of
origin, seek protection in other regions of
the world, or forced to hide illegdly and

25 Setting the European asylum agenda: UNHCR
recommendations to the Tampere Summit,
UNHCR, July 1999, page 5, § 29.

insecurdy on European teritory. It is
imposshle for ECRE to veify this
dterndive explanation, as it is impossble
to edimate how many victims of torture
and persecution have been prevented
from seeking asylum in recent years™®.

It is theefore vitd tha with any
measures taken at the EU leve in order to
control irregular migration, the EU must
make a dea didinction between
immigration control messures and the
inditution of asylum.

ECRE in this context agrees with the
Council that generdly spoken “the fight
against illegal immigration may not lead
to undermining the functioning of the
asylum system’?” and that more
ecificdly “the systems of immigration
control applied by some Member States
have to be consistent with the acquis
communautaire and compatible with
one another. They must not infringe the
right to lum and to family
reunification” 8,

Asylum seekers must be exempt from
pendties for illegd entry. This exemption
is guaranteed by Article 31 of the Geneva
Convention, which recognised tha the
refugees who escgped Nazi persecution
had rdlied on traffickers and illegd routes
(for example, Raoul Wallenberg or Oscar

26 Observations by the European Council on
Refugees and Exiles on the Austrian
Presidency of the European Union’s Strategy
Paper on immigration and asylum policy,
ECRE, September 1998, page 3, § 9.
‘Preparation of the European Council of
Tampere-Asylum and Immigration Issues
from the Finnish Presidency to the Strategic
Committee on Immigration, Frontiers and
Asylum, Brussels, 9 July 1999,10015/ 99,
page5, § 18.

Guidelines for a European Migration and
Asylum  Strategy’ from the German
Presidency to the Strategic Committee on
Immigration, Frontiers and Asylum, Brussels,
23 June 1999, 9547/99, page 6, § 17.

27
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Schindler, or those fishermen who for a
fee ferried Jews to relative safety during
the War). Or in the Council’s own words
“allowance must, however, be made for
the specific situation of people in
extreme need who seek the help of
criminal organisations to flee their
country or conceal their identity”?°.
Indeed, to enter illegdly implies nothing
about the credibility of an individud’'s
cdam to need asylum. Therefore it is
important that any measure teken to
combat irregular migration and
trafficking in human beings makes a dear
diginction  between  punishing  the
traffickers and protecting the victims
(often refugees)™®.

High Leve Working Group on Asylum
and Migration

The Europesn Council on Refugees and
Exiles (ECRE) welcomes the
edablishment of the High Levd Working
Group on Asylum and Migraion as a
potentidly important step towards a more
comprehensive, EU cross-pillar approach
to migdion and asylum  policy.
However, ECRE consdes tha this
potentidd will not be redised if the
Working Group's sole objective is to
curb the arivd of ‘illegd’ migrants to
the European Union and its gpproach to
its agenda is primarily control-oriented.
As the Working Group’'s mandate
unambiguoudy rdaes to asylum, ECRE
urges that its approach be Protection
oriented and human rights based®".

The Action Plans dravn up by the
Working Group should not be seen as set

29 1d. 11, page 9, § 30.

%0 Guarding Standards-Shaping the Agenda
Paper, ECRE, April 1999, page 21

Observations by the European Council on
Refugees and Exiles on the work of the High
Level Working Group on Asylum and
Migration, ECRE, June 1999, page 1, § 1.

31

in stone, but rather be taken as a dtarting
point for further discusson with experts
from UNHCR and other inter-and nor+
governmenta  organisations, in “Expert
Meetings' and/or “Round Tables’,
gmilar to the mode used under he EU’ s
Firda  PRilla. The emphass on
regiondisation of refugee protection in
the Plans cannot in ECRE's views in any
case absolve the EU of its own protection
obligations. The Actions Pans should
dso be more gpecific about what
implementation messures are  envisaged
0 as to make discusson meaningful and
implementation successful.

Readmission agreements

In relation to the use of readmisson
agreements  (or readmisson cdauses in
other association agreements), ECRE
wishes to repesat its concerns about the
refurn of asylum seekers on ‘safe third
country’ grounds under the terms of such
agreements. These agreements usudly
fal to provide sufficient safeguards to
ensure that individuds will be protected
from refoulement to ther countries of
origin, and a number of the countries
sdected for initid condgderation by the
High Levd Working Group on Asylum
and Migration should be recognised as
being far from safe. This should be
acknowledged in the texts of the action
plans, and steps should be taken to ensure
that readmisson agreements are in line
with States obligations under the 1951
Convention and other human rights
instruments®.

32 Observations by the European Council on
Refugees and Exiles on the Work of the High
Level Working Group on Asylum and
Migration, ECRE, June 1999, page 3, § 9
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Conaultations with UNHCR and non-
gover nmental organizations

In reation to asylum policy ECRE
believes the EU has a duty to consult
with the guadian of the Refugee
Convention, UNHCR, and with relevant
NGOs and to be transparent in its work.
Trangparency and consultation are vitd to
give effect to the sated commitment in
Declaation 17 to the Amsterdam Treaty
to consult. ECRE therefore is happy to
teke note of the fact that the Council
“sees a need, in framing and
implementing the European migration
and asylum strategy, to take due account
of specialist know-how and give proper
consideration to the views of relevant
international organizations and of the
social partners and non-governmental
organizations, where their respective
interests are effected. The UNHCR in
particular will be consulted when
framing and implementing the parts of
the strategy relating to asylum policy”*.

Concluding remarks.

ECRE bdieves that the Tampere Summit
should am for a direct and perceptible
improvement in EU refugee protection
arangements and demondrate ‘Union
added value'**, otherwise there is no
point to harmonisation of asylum palicy.

ECRE is reassured that “the European
Council isaware of Europe’s position as
a continent marked by migratory
movements and (that it) highlights the
crucial positive impact of immigration
into Europe on the continent’s cultural,

33 1d. 11, page 5, § 11.

4 ‘Preparation of the European Council of
Tampere-Asylum and Immigration Issues
from the Finnish Presidency to the Strategic
Committee on Immigration, Frontiers and
Asylum, Brussds, 9 July 1999,10015/ 99,
page 3, 8 8.

demographic and economic development
over centuries’*°,

In that context ECRE aso welcomes the
Council’'s firm daement that “Racism,
xenophobia and discrimination should
be resolutely combated in the economic,
social, political and cultural fields,
including the adoption of effective
legidlation, so as to encourage people to
live together in peace and prosperity in
Europe”*°.

The qudity of the notions of “freedom,
security and judtice’ within the EU is
inevitably, and rightly, judged in pat by
the EU's regponse to the plight of
refugees fleeing persecution. Yet within
Europe we see pressures to shape asylum
policy to accommodate nationdism and
to wesken  accepted internationd
protection dSandards in the name of
gregter ‘efficiency’ or the need to meet
‘new’ chdlenges. The EU mug take
srioudy the explicdt commitment in the
Amgerdam Tresty to form an asylum
policy, which respects the Refugee
Convention and the European
Convention on Human Rights.

% 1d. 11, page 2, § 3.
% 1d. 11, page 4, § 9.
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Setting the
European Asylum Agenda:

UNHCR recommendationsto the
Tampere Summit

October 1999

1. Introduction

1 The Office of the United Nations
High Commissoner for  Refugess
(UNHCR) attaches great importance to
the convening of the European Council at
Tampere in order to give impetus to the
edablishment of an aea of freedom,
security and  justice under the new
provisons of the Treaty on European
Union, as revised by the Amgerdam
Tresty. The Summit should give priority
atention to the asylum issue as one of the
important areas of judice and home

affairs being subject to
“communitarization” or increesng
cooperation among Member States

according to the relevant provisons of
the Amsterdam Treaty.
2. UNHCR would like to see the
Tampae summit seke out  the
politicd goace  within - which  a
protection-based approach to asylum
can be anchored and the fundamentdl

nghts of refugees and asylum-
Sseekers secured. This will  require
politicad will in face of current

trends. In manifesting such resolve,
European  States,  which  have
traditiondly been in the forefront of
refugee law  devdopment, would
reman a podtive example to follow

. Implementing the

the world over. The dgnificance of
the future EU asylum sandards and
policy orientations go wdl beyond
the European context - they are
bound to influence the attitude of
non-EU asylum countries.

In accordance with Declaration No.
17 to the Amdgerdam Treaty,
UNHCR hopes to be fully asociated
with the preparation and subsequent
implementation of the rdevant parts
of the EU migration and asylum
drategy to be adopted at the Summit.

Amsterdam

Treaty provisons

UNHCR hopes that the Tampere
Summit will mark the beginning of a
process resulting in the establishment
of a comprehensive, concerted and
outward-looking aylum  and
migration drategy for the future -
enlarged - European Union. The
vaious EU legidaive ingruments
and measures to be formulaed
during the next five years following
the entry into force of the
Amgerdam Treety must be
devdoped  within a  drategic
framework which takes account of
ther inter-rdationship and redive
importance and  edtablishes  the
sequence in which these instruments
can best be prepared. In the view of
UNHCR, a coherent approach
requires that common sandards for
the agpplication of subdantive asylum
law be developed fird, followed by
measures for the harmonisation of
asylum procedures, complementary
protection schemes and temporary
protection arrangements.
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5.

6.

Such an integrated drategy must
keep a didinct focus on asylum
policy and its protection dimenson
and ensure that asylum is preserved
as a legd concept and not
subordinated to the politica, security
and socio-economic  dimensons  of
migration policy. Asylum is a right
rooted in international human rights
dandards, and not a politica offer
subject to discretionary
adminigrative messures, such as the
establishment of admission quotas.

The implementation of the asylum
provisons of the Amsterdam Treaty
should be amed ultimatey at the full
harmonization of procedurd and
materid asylum law. UNHCR cdls
on Member States to ensure that
future binding EU asylum
indruments are in accordance with
internationa refugee law and human
rights law dandards, such as those
lad down in the 1951 Convention
and its 1967 Protocol, as wel as in
the European Convention on Human
Rights, as dated in Articde 6 and
Article 63 of the Amsterdam Tresty.

In codifying the present set of soft
law asylum ingruments, the present
wesknesses of these indruments -
which have led to problems in their
implementation - need to be revisited
with a view to adopting remedid
measures and additiond safeguards
in order to render the future binding
indruments truly protection-oriented.
There is ds0 a need to ensure
coherence  between the legd
ingruments to be developed under
Title 1V, in order to avoid tha
common measures in the aress of
immigration and border  control
impact negativdy on the right to
seek and enjoy asylum.

8. UNHCR cdls on the Summit to

10.

commit itsdf to gving meaningful
Subgtance to the asylum provisions of
the Amgerdam Treety. In
implementing these provisons the
danger of downward harmonization
should be avoided; there is a risk that
the unanimity voting procedure may
result in movement towards the
lowest common denominator unless
there is a drong commitment to work
by consensus and adopt standards
which are in accordance with related

internationd  standards  of  refugee
law.
Moreover,  difficulties of reaching

unanimous agreement may  lead
Member States to empty the asylum
provisons of Amgedam  of
meaningful substance and to limit
their contents to harmonisation of
procedurd issues of interest to States
to the excuson of subgtantive
protection issues relaing to the rights
of the refugee Recently this
potential loss of substance has been
in evidence in discussons of the
European Commission's proposa on
temporary protection.

Towards a Harmonised EU

Asylum Policy

EU Member States have made
subgtantia  efforts to harmonise ther
asylum policies and practices, but
much remans to be done A
harmonised European asylum policy
should, in UNHCR's  view,
encompass the following five key
dements () a proper, common
interpretation of the internationd
definition of who is a refugee as
contaned in the 1951 Convention;
(i) accessible, far and expeditious
asylum  procedures, complemented
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11.

12.

by new approaches to particular
refugee gdtudions (such as temporary
protection in cases of sudden and
large-scde  influx); (i)  proper
sharing of responghility  for
recaving  asylum-seekers  without
shifting the burden to those least able
to accept such responghility; (iv)
appropriate systems and procedures
for effecting the return of persons not
in need of internationd protection;
and (v) a preventive policy to
address the human rights violations
and other causss of refugee flight
and forced displacement.

In the view of UNHCR, a future EU
asylum policy should teke as a
dating point the full and indusve
gpplication of the 1951 Convention
refugee  definition. A future EU
indrument amed a harmonizing the
agoplication of the refugee definition
should acknowledge that asylum
cdams realting from persecution by
third parties come within the ambit
of the 1951 Convention, and that the
esentid  criterion for  extending
internationa protection is the risk of
serious harm befdling the person -
the presence of a wdl-founded fear
of persecution - irrepective of the
agent of persecution. Those who
fulfil the criteria for refugee dHaus
under the 1951 Convention should
enjoy the full set of rights contained
in that Convention and not be given a
second-class  form  of  subsdiay
protection as a substitute.

UNHCR accepts the rationde for
devdoping - ad hamonizing -
complementary forms of protection
to cover protection needs which
cannot be addressed by a proper
application of the 1951 Convention.
Every person determined to be in
need of protection should benefit

13.

14.

from an appropriate level of legd
security and  socio-economic - well-
being derived from a datus granted
in accordance with objective criteria
and not on the bass of adminidrative
discretion. EU Member States, in
determining needs for
complementary protection ae
encouraged to consider how best to
drav upon UNHCR's expetise in

protection  matters, taking due
account of both the Offices
supervisory role under the 1951
Convention and of its mandated
activities.

UNHCR generdly favours the
adoption between States  of

agreements amed a identifying the
country repongble for examining an
asylum request, as such agreements
may help to avoid the problem of
“refugees in  orbit” and provide
guarantees that an asylum request
will be examined in substance by one
of the contracting parties. UNHCR
therefore has welcomed the entry
into force of the Dublin Convention,
provided its gpplication is governed
by far and transparent procedures
and due respect of protection
principles, such as the protection of
the family unit.

A transpogtion of the present Dublin
mechanism in an EU  legd
indrument as foreseen by the
Amgerdam Treaty needs to be
conditioned on the maintenance of an
agreed st of criteia to dlocate
reponsbility for the examination of
an asylum agpplication in order to
guarantee access to the asylum
procedure in one of the EU Member
States Such a new mechanism
shoud dso provide for a
humanitarian clause in order to avoid
separation of family members or
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15.

16.

17.

other dtuations impacting negaively
the protection needs of asylum-
sckers as a result of a drict
goplication of the dlocation criteria.

Harmonization of the criteria and
procedures for the determination of
refugee datus can  pogtivey
influence the far and equiteble
aoplication of the  “Dublin”
mechanism and ensure  non
discrimingtory  trestment  of Al
asylum gpplications irregpective  of
the country determined to be
responsble for the examination of
thedam.

UNHCR expects the Summit to
reeffirm that far and sdidfactory
asylum  procedures, based on

internationd  standards of procedurd
asylum law, ae a cornerstone of
Member Staes asylum  sysems.
Such procedures serve the dud
purpose of identifying those who
need internationd protection and
those who do not and can, in
principle, be safdy returned home.

UNHCR recommends that each
Member State adopt a
comprehensive procedure for
determining in a holigic way Al
protection needs.

UNHCR favours the adoption of a
gngle, unified asylum procedure in
the EU in the medium-term. The
Office sees this as a means to
Quarantee the effective
hamonizetion of Member States
asylum procedures and to resolve the
exising condderable  differences
and exceptions which may result in
discriminatory treatment and
encourage secondary movement  of
asylum-seekers.

18.

19.

20.

A future common asylum sysem in
the EU dcould reult in a
dgreamlining and  amplifying  of
procedures - this being in the interest
of asylum-seekers and the authorities
dike. The <speading up of the
processng of asylum dams can be
achieved by, inter dia a dreamlining
of the appeal procedure. A well-
resourced, far and efficient firg
insance  determination  procedure
may provide quicker results and,
consequently, ensure legd safety and
materid  security  for  desarving
aoplicants By diminating
unnecessty delays, it may dso
provide less opportunity for misuse
and limit the rik tha drawvn-out
procedures becomes in themsdves a
pull factor.

UNHCR  supports recourse to
temporary protection as a practical
device which dlows for a principled
response by States to an urgent
protection need in cases of sudden
and lage-scde influx  of  asylum-
seekers displaced by war, mass
expulson or generdised violence. In
such cases it may be impractica to
goply individud datus determinaion
procedures. UNHCR bdlieves that it
should have a mandatory
consultative role in any arangements
regarding the phasng in, review or
teemination of temporary protection
regimes.

Temporary protection  schemes
should be diginguished clearly from
complementary forms of protection,
the former being applicable in
gtuations of sudden and large-scae
influx, whereas the latter are to be
the rexult of individud datus
determination procedures.
Temporary protection  arrangements
must not be conceved and
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implemented as an subgitute for 23. A regiona burden-sharing
refugee protection under the 1951 mechanism should be
Convention left to  adminidrative comprehensvely conceived to
discretion, but rather as a variation of include action a the pre-departure
admisson and temporay refuge dage (prevention, emergency
based on prima facie or group preparedness, politica and
determination of the need for military/peace-keeping action),

21.

22.

internationa protection.

Any future temporary protection
coordination mechanism  established
a EU levd dhould incude an
agreement on standards of trestment
for its beneficiaries, and not be
limited to procedura and
organizational matters only. UNHCR
is drongly of the view tha
beneficiaries of temporary protection
need to be accorded a standard of
rights which takes due account of the
fact tha many of them meat dl the
criteriafor 1951 Convention status.

European asylum policy should be
guided by the notions of internationd
olidarity and burden sharing.  Any
future EU burden-sharing
mechanism should be
complementary to, not at the expense
of, globad burden-sharing efforts,
such as contributing to UNHCR
progranmes and providing for the
resttlement of refugees. Account
should be taken of the burden
shouldered by countries in the
immediate vicnity of the cigs
region. While burden sharing can
help emsure respect for the basic
principles of refugee protection, it
cannot be made a prerequiste to
providing such protection. It should
dso teéke due account  of
humanitarian factors, such as the
protection of the family unit or of
culturd congderdtions which may
cdl for exceptions to the application
of digtribution criteria

24,

25.

through the influx (protection and
assstance to refugees and displaced
persons), on to durable solutions
(voluntary return, loca integration,
or resettlement).

As with the implementation of a
successor  ingrument to the Dublin
Convention, the far and effective
implementation of a burdensharing
mechaniam would benefit from the
harmonization of conditions for the
admisson and standards of treatment
of its beneficiaries. This can help to
avoid discriminatory  trestment  and
subsequent secondary movements.

In order to preserve the integrity of
the asylum sysems in EU Member
States, appropriate procedures for
effecting the return of persons not in
need of internationa protection need
to be developed, provided these
persons have been <creened out
through a formd refugee daius
determination procedure  which
properly applies the refugee criteria
Such return  programmes can be
promoted through the concluson of
readmisson agreements and
reedmisson clauses in cooperation
agreements. In 0 far these
arangements include aso the return
of asylum-seekers whose cases have
not been heard to third countries
where they could have found
protection, they must contan
aufficient safeguards that the persons
returned can effectivly seek asylum
in those countries.
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26.

27.

28.

The Europeen asylum chdlenge
cannot be addressed in Europe done.
It is dealy in the interet of
European States to dtuate their
asylum and migration policy within a
broader approach which addresses
politicd, human rights and
devedlopmenta issues in  countries
and regions of origin. Such a
comprehensve agpproach to asylum
and migration must encompass the
entire continuum of forced
populaion movements, from ther
causes to ther eventud solutions.
Preventive action addressng human
rights violations and other causes of
refugee flight and forced
displacement is a key dement of
such an approach.

UNHCR  supports efforts to move
the asylum debate out of a
framework premised on
redrictiveness and deterrence  into

one which engages more
condructive foreign policy
initiatives.  In the view of UNHCR
theee ae drong grounds to
inditutionaise the inter-pillar
cooperation on migration and

asylum issues that has recently been
tested in the work of the High Leve
Working Group on Migration and
Asylum.

UNHCR hopes that  sufficient
atention will be gven to the
protection dimenson of the country
plans which have been developed by
the High Levd Working Group <0
far, as wdl as those to be desgned
and implemented in future.
Programnmes for reception in the
region, and/or return to countries of
origin, need to be inspired by a
number of protection principles such
as physcd safety, legd security and
S0ci0-economic well-being.

29.

Measures  to srengthen the
protection capecities of countries in
the region of origin do not absolve
Member States of ther respongbility
to fulfil their protection obligations
towards those who ae seeking
asylum on therr territory.

IV. Concluding remarks

30.

31.

It is UNHCR's drong belief that a
future harmonised European asylum
policy mug be firmly rooted in the
proper and inclusve application of
the 1951 Convention. The right to
seek and enoy asylum must be
mantaned as a human right and its
further development and
enforcement in Europe should be
strengthened by the EU
harmonisation process.

A comprehendve and forward-
looking asylum policy in Europe that
regpects internationa  standards  for
refugee protection will be to the
benefit of refugees asylum-seekers
and States dike. The implementation
of the reevant provisons of the
Amgerdam Treaty represent  an
important opportunity to achieve this
god.

32. An important factor in the process to

hamonise  asylum  policy and
practice in the European Union is the
future enlagement of the Union
through the accesson of candidate
countries in Central Europe. These
countries need to be further assisted
in  devdoping sudanable and
comprehensive asylum systems
which meet the requirements of EU
membership as wdl as internationd
standards for the protection of the
refugee.  Preparaions for future EU
membership are a unique opportunity
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to help these countries to adopt and
implement the necessay legidative
and adminidrative arangements to
devdop the required inditutiond
capacity, and, hence, to turn from
trangt countries for asylum-seekers
into countries of dedtination for
refugees.

23 July 1999
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Comments by
Amnesty | nternational
on the
EU Extraordinary Summit of
Tampere:
“ Establishing an Area of
Freedom, Security and Justice’

A European Council entirely devoted to
Jugice and Home Affars shdl meet in
Tampere on the 15" and 16" of October.
When the Heads of Sae and
Government agree on  the priority
objectives for the Europesn Union (EU)
in order to achieve the ams st up in the
Amgterdam Treety, Amnesty
International asks them to affirm that the
harmonisation of asylum and
immigration matters a EU leve does not
undermine  internationd  refugee  and
human rights law dandards. In addition,
the organization urges that a clear
diginction be made between asylum and
immigration meatters in order to ensure
that immigration control is not achieved
a the expense of the rights of refugees.

1. Harmonisation of asylum issues.

A mechanisn for harmonistion on
ubgtantive asylum issues has been st up
a EU levd by virtue of Title IV of the
Tresty  Edablishing the  European
Community (TEC). Its  effective
devdlopment is however chdlenged by
the actud mechanism edablished for its
implementation, namely, the adoption of
only minmum dandards, the existence of
a trangtiona period of five years in
which the unanimous voting rule shdl
apply, and the possibility to “opt-out” for
the United Kingdom, Irdand and
Denmark. Amnesty International asks the
Heads of State and Government to affirm

that if a harmonisation process is to be
underteken a EU levd, it shdl not result
in the lowest common denominator for
refugee protection. Such harmonisation
must be in compliance with internationa
dandards, so that maximum protection is
aforded to individuas in need of it. This
is of paticular relevance, Snce measures
adopted a EU leve in the fidd of asylum
will now be Regulations and Directives,
and as such, legdly binding for Member
States. The precedence that EU asylum
provisons will teke over naiond
legidation of Member States requires that
measures in the fidd of asylum respect
fully the internationd obligaions of
Member States under  internationa
refugee lawv and internationd  human
rights law.

2.  The 1951 UN Convention on the
Status of Refugees

Amnesty International asks the Heads of
Sate and Government to reaffirm ther
commitment to the UN Refugee
Convention, interpreted in a way tha
covers dl forms of persecution, in order
to ensure that dl individuds who fdl
within its scope are granted the protection
that this indrument provides In this
regard, the UNHCR Handbook on criteria
and procedures for determining refugee
daius, as wdl a the EXCOM
conclusons, which reflect internationa
consensus, are hinding on Governments
when interpreting the UN  Refugee
Convention. Other relevant human rights
tregties, such as the European Convention
of Human Rights, the Convention
Agang Torture and the Internationa
Covenant on Civil and Political Rights,
which devdop and complement the
protection accorded to refugees, must
adso be taken into congderation when
revisng exiging messures and adopting
new ones in the fidd of asylum. Amnesty
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Internationd asks that the present
devdopment of internationd  human
rights law is teken into account in a
comprehensve manner when  adopting
measures in the fidd of asylum, such as
the hamonisaion of the refugee
definition, or the scope of the prohibition
of refoulement.

The deermination of refugee datus
requires the exigence of far ad
satisfactory  procedures, in  order to
identify those in need of internationd
protection. Such procedures must include
a far heaing in reasonable time,
independent and expert decison-making
bodies, individudised and thorough
examination of dams (induding
individud interviews), legd asssance
and a suspensve right to apped.

3. Complementary
arrangements

protection

Having regard to the fact tha certain
individuds in need of internationd
protection may not fdl within the scope
of the UN Refugee Convention, Amnesty
International asks the Heads of State and
Government to affirm that any additiond,
complementary  protection  arrangements
adopted by EU inditutions implies the
granting of protection for dl individuds
who fdl within the scope of human rights
law provisons. This protection must be
effective and durable and it must include
legd security.

The determination of which individuds
ae entitted to internationd protection
under complementary arrangements
requires individudised examination of
clams in far and saisfactory procedures.
The criteria for the granting of such
protection, a wdl as the rights
recognised to its beneficiaries must be
clealy determined and they must be in

compliance with interndtiond  humen
rights obligations.

Amnesty Internationd asks the Heads of
State and Government to &ffirm that the
establishment of complementary
protection regimes should in no case
prevent individuds who fulfill the criteria
st out in the UN Refugee Convention
from having ther refugee  datus
recognised.

4.  Temporary protection

In emergency dgtuaions of mass influx,
temporary protection has been used by
severd European States as a tool in order
to provide protection to  specific
caegories of people without immediate
recourse to individud refugee datus

determination procedures. Amnesty
International  opposes the use of
temporary protection regimes.

Bendficiaries of a form of temporary

protection ae genedly given fewer
rights than those granted refugee datus
under the UN Refugee Convention. This
rases serious issues regarding the ability
of governments to deprive individuds of
the rights that they are recognised under
international  refugee and  human  rights
law. Mogt serioudy, temporary protection
status can often be terminated by the host
date much more eedly than refugee
datus. It is of concern that there is not
internationd gandard for the ending of
temporary protection.

Amnesty Internationd asks the Heads of
State and Government to affirm:

tha ay regme of temporay
protection must adways be based on
the principle that  internationd
protection is a human rights
obligation under internationd  human
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rights and refugee law and that such
regime should not deprive individuds
of accessing a refugee determination
procedure to exercise ther legitimate
right to an individud examingion of
their asylum dam.

tha a temporay protection regime
should be exceptiond and this initid
foom of protection should be
implemented only in  emergency
gtuations of a sudden and mass
infflux, a dealy defined in
consultation with international  bodies
including UNHCR.

5. The High Levd Working Group
on Asylum and Migration.

Amnesy Internationd asks the Heads of
State and Government to affirm that the
comprehensve agpproach referred to in
the terms of reference of the High Leve
Working Group on Asylum  and
Migration (HLWG) is reflected in ther
Action Plans. The Action Plans should be
protection-oriented, not only control-
oriented for those who flee from human
rignts abuses. Such protection must
dways include the respect for the
principle of non-refoulement.

Amnesty Internationd acknowledges that
theee has been an improvement in
trangparency in the activities of the
HLWG and wecomes the involvement of
UNHCR from an ealy dage of the
process. Amnesty International asks for
further trangparency, including full access
to reports, as wel as claification of the
sources used for the drafting of the
Action Plans.

The concept of reception in the region
should not undermine the right of an
individua to seek and enjoy asylum.
Internationd refugee law does not require

tha a refugee must seek asylum in the
firss country whose teritory he or she
reaches. It is the country where a refugee
goplies for asylum which is obliged to
condder the gpplication substantively,
and when an asylum seeker has
compelling reasons to remain, he or she
should not be removed to another
country. The edablishment of any
reception in  the region mechanians
should not absolve EU States to perform
their duties as asylum countries.

Any concept of reception in the region
must take into account the internationa
responghbility for the protection of
refugees. Amnesty Internationd asks the
Heads of State and Government to affirm
that a regionad approach to refugee and
aylum matters does not undermine
efforts caried out a the internationa
level for the protection of refugees
worldwide.

6. The role of the European Court
of Justice

Due to the jurisdiction that Article 68 of
the Treaty Edablishing the European
Community confers on the European
Court of Jusice (ECJ) regarding
measures adopted under Title IV of the
Treaty, it is foreseegble that the ECJ shdl
be cdled to rule in the future on matters
that involve, inter alia, the refugee
definition, the visa regime caries
sanctions, manifestly unfounded
applications, third country concepts, or
the determination of the Member State
regponsble to examine an  asylum
aoplicatio™’. The ECJ shdl have to

37 The position of Amnesty International on these
issues has already been collected in the
document of 21 May 1999 “Amnesty’s
recommendations about the Commission's
Working paper ‘Towards Common Standards
on Asylum Procedures’ (3 March 1999)”.
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interpret  EU provisons in accordance
with internationd humen rights
sandards. Diverging international
judicid resolutions aisng between the
ECJ and interndtiond tresty monitoring
bodies may lead to serious conflicts of
internationa obligations  for  Member
States if it is not ensured that EU norms
are in accordance with human rights
provisons.

16 July 1999
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I ntroduction

ECRE's advocacy  campaign, as
described in  the previous chapter,
cuminated in the organistion of the
ECRE EU Tampee Summit Padld
Mesting, which took place during the EU
g;ampere Summit on 15 October 1999%-

At this Padld Medingg an ECRE
Statement®® was handed over by refugees
from Kosovo to TarjaHdonen, then
Finnish Foreign Affars Miniger and
currently Presdent of Finland, stressng
the need for a non-redtrictive approach to
harmonisation of asylum policy and the
roe tha the EU could play in
trandorming generd commitments  to
human rights into concrete measures. In
her reply Mrs Haonen dressed that the
right to asylum is a cornerstone to an EU
Area of Freedom, Security and Judtice,
and that this right has to be safeguarded.
She concluded her speech by thanking
ECRE and dl rdevant NGOs for ther
‘important input in promoting a humane

and fair asylum policy in Europe’.**

% The Final Programme of the ECRE EU
Tampere Summit Parallel Meeting isincluded
on pages 28-29 of thisDossier.

3 ECRE's Press Release “Protection Not

Control”, on the outcome of the ECRE EU

Tampere Summit Parallel Meeting isincluded

on page 63 of thisDossier.

Conference statement of the European Council

on Refugees and Exiles appealing to the

Heads of State and Governments with a view

to the EU Tampere Summit on the

Establishment of an Area of Freedom,

Security and Justice.” ECRE biannual General

Meeting Helsinki 14-17 October 1999, is

included on pages 30-31 of this Dossier.

Mrs Halonen's speech isincluded on page 32

of thisDossier.

40 .
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The Padld Meding was atended by
some 300 people, of which one third are
etimated to have been media
representatives. ECRE  members, human
rights organistions, internationa press,
MEPs, academics, politicians,
government officds, refugee
representatives,  local NGOs and
members of the genera public atended
the meeting. The presence of s many
media representatives resulted in ECRE's
postion on the Tampere Summit and on
aylum policdes in gened to be very
well-covered throughout Europe.

The ECRE Padld Summit dso showed
the fundamentd ggnificance of ligening
to the pesona contributions and
objective comments made by refugees
themsdves. Alongsde the important
theoretical contributions from experts, it
is crucid to hear from the people who are
subject of dl the discussons. Minoo
Jdi, an immigretion law practitioner in
the UK and refugee from Iran, started her
peech a the ECRE EU Tampere Summit
Padld Meding by saying: ‘I'm the one
associated with criminals, terrorists,
economic and bogus migrants'. She then
went on to note the contradictions in the
policies of many European Staes, eg.
they shorten the time limit within which
to lodge an apped to a few days but they
take a year to reach a decison. Ms Jddi
fdt that the crisis in Kosovo had changed
public support for refugees a little but
noted that refugee tragedies in eg. Africa
did not receive the same sympathy,
because ‘it’'s further from home'. She
explaned how difficult it is to live in
insecurity and not being able to plan for
any future and expressed the hope that
some of the most redrictive practices
would be changed. She highlighted as an
example of redrictive practice the fact
that arlines have assumed the role of
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immigration officer and the problems for
asylum seekers to obtain the necessary
documents to flee their country and seek
asylum esewhere. She offered a persond
example she hesdf had had to pay
smugglers in order to flee her country but
that did not make her a ‘bogus asylum
seeker.  She  concluded by saying:
‘Democracy owes access to protection to
people who fight for democracy in their
own countries BBC World Service
trangmitted their interviews with  the
Afghani*® and Iranian speskers a the
Mesting through Afghani World Service
(reeching an edimated 25 million
Afghani  ndionds and refugees) and
Persan World Service (severd million).

Many other important reflections were
made during the ECRE EU Tampere
Summit on key topical issuessuch as:

The devdopment of comprehensve
EU &sylum polices under the
Amgerdam Treaty and the role of the
European Parliament, Nationd
Parliaments and Civil Society in this
process*®®;

Hamonisaion of EU  Asylum
Policies™;

The regiondisation of refugee intake,
and the impact of immigration control
on the right to seek asylum®®;

42 Ms Fatima Galani, whose speech ‘Why being a

woman is enough reason for asylum status:

Women's situation in Afghanistan’ isincluded,

on pages 60-62 of thisDossier.

Mr Schori and Mrs Syvérinen’s relevant

speeches are included on pages 33-36,

respectively 43-46 of thisDossier. 1d. 11.

4 Mr Hall and Mrs Stenman’ s relevant speeches
are included on pages 36-39, respectively 41-
43 of thisDossier.

5 Mrs Odofin’s article on this issue is contained
on pages 39-41 of thisDossier.

43

The precedent setting impact of EU
Asylum Policies on globd refugee
standards formulatior®;

Theintegration of refugees’;

Combating root causes of forced
migratiorf’®;

The potential and dangers of the work
of the High Level Working Group on
Asylum and Migratiorf*>->°.

ECRE bdieves that the above
presentations ae dill  very vauable
contributions to the debate on how to take
Tampere further. This debate however,
should not be the prerogative of the key
actors within  the European  Union
inditutions only. ECRE feds it is equdly
important to involve representatives of
expet  NGOs, inter  governmenta
organisations  such as UNHCR,
academics and the public, as wdl as
refugees themsdves, as much as posshle
in the debate.

46 Mr Edminster’s relevant speech is included on
pages 46-47 of thisDossier.

47" Mrs Sianni’ s relevant contribution is included

on pages 48-49 of thisDossier.

Mr Parisel’s relevant speech is included on

pages 53-57 of thisDossier.

Mr Kyrélainen and Ms Gil-Bazo's relevant

speeches are included on pages 50-52,

respectively, 57-60 of this Dossier. 1d.3. — Id.

11.

0 Mr Peter Mardsen (British Refugee Council)
analysis of the High Level Working Group’s
Action Plan on Afghanistan, and Mr
ThomasUwer (WADI — Germany) analysis of
the High Level Working Group’s Action Plan
on Irak, as presented at the Meeting, are
available from the ECRE EU Office.

48
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‘ECRE EU TAMPERE SUMMIT
PARALLEL MEETING - FINAL
PROGRAMME”

“Guarantees to those who seek protection in or access to the European Union”



The ECRE Tampere Dossier Page 29

‘ECRE EU TAMPERE SUMMIT
PARALLEL MEETING - FINAL
PROGRAMME”
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European Union
and Asylum Policy
Conference Statement of the
European Council
on Refugees and Exiles
Appealing to the Heads of
State and Governmentswith a
View to the EU Tampere
Summit on the Establishment
of an Area of Freedom,
Security and Justice.

ECRE Biannual General M eeting
Helsinki 14- 17 October 1999

The European Council on Refugees
and Exiles, representing 66 refugee-
assisting Non Governmental
Organisation  working  for  the
protection of refugees in 24 countries
across Europe, is convinced that a
European policy on asylum and
refugees must be developed. The
envisaged enlargement of the EU has
to be taken into account when
governments agree in Tampere on the
way the Treaty of Amsterdam will be
put into practice. Such European
policy should be based on established
international  principles, especially
the 1951 Refugee Convention, and on
the best examples of existing national
practice. However, ECRE fears that
the European Council may seek the
lowest common denominator and
transpose existing common positions
developed over the last decade into
EU instruments. Freedom, justice and
security must be ensured not only to
citizens and residents of the Union
but also to those seeking asylum in
our countries.

While we recognise the need to
address the root causes of forced
migration the EU must keep a distinct
focus on protection and ensure that
the institution of asylum is not
subordinated to control measures. In
particular, the EU should ensure that
those fleeing their home countries
have physical access to protection in
its territory. Therefore, ECRE is
worried by the Action Plans proposed
by the High Level Working Group on
Asylum and Migration with regard to
the amost exclusive emphasis on
« regionalisation » of refugee
protection and assistance and refusal
of access to EU territory. There is an
apparent contradiction between the
description of the most severe human
rights violations in amost all of the
countries examined and the measures
which are proposed. ECRE calls upon
the EU to ensure that the
comprehensive  approach towards
asylum of the Hight Level Working
Group is protection-oriented.

ECRE has observed that the
definition in the 1951 Refugee
Convention has been restricted in
practice in many EU countries, even
in the protection of Kosovo refugees.
We call upon the EU to re-affirm its
commitment to the application of the
Refugee Convention. In drafting an
instrument on the interpretation of
the Convention, ECRE urges the EU
to adopt the guidance of the UNHCR.

ECRE is convinced of the need to
formulate an EU policy on
complementary protection for those
who are clearly not covered by a
correct and inclusive interpretation of
the Refugee convention but who,
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nevertheless, cannot be returned to
their home countries.

ECRE Dbelieves that the Dublin
Convention must be reviewed,
especially from the perspective of the
right to family unity of asylum-
seekers and refugees.

Mass arrival of refugees from a crisis
area which, for a limited period of
time, overwhelms an individual
determination procedure may be
addressed by temporary protection
arrangements. Such measures must
include a level of rights similar to
those of Convention refugees on the
basis of an EU agreement and must,
anyhow, not prevent access to
determination procedures prior to
return.

ECRE calls upon the Heads of States
and Governments to use the Tampere
meeting as a unique opportunity to
change fundamentally the restrictive
and security-oriented approach of EU
harmonisation efforts to date and to
demonstrate the added value of the
EU by transforming the commitment
to human rights into concrete
measures.
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ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Tarja Halonen

Finnish Foreign Affairs Minister

Ladies and Gentlemen,

It is an honour for me to be able to
address your meeting. | sdute your
decison to convene here in Tampere
gmultaneoudy with the specid mesting
of the European Council. The European
Council on Refugees and Exiles with its
70 member organisations represents a
remarkable expertise on asylum policy.

The European Union is a community of
shared vaues, where human rights are
among the guiding principles. The god of
the European Council in Tampere is to
take a step towards the Area of Freedom,
Security and Justice based on our
common vaues. Therefore this meeting
offers an opportunity to confirm the
respect for human rights.

The principle of nondiscrimingtion is a
the core of human rights protection.
Fighting discriminaion and  combating
racism on the bads of the Treaty of
Amsterdam should be further
grengthened in this mesting.

Regarding internationd  protection, the
Union is committed to the Geneva
Refugee Convention and other relevant
human rights ingruments. The right to
sk asylum is an esstid dement in

edablishing the Area of Freedom,
Security and Judtice. A wall-functioning,
far ad dfident asylum  sygem
sofeguarding the legd protection  of
asylum seekersis our common godl.

I'm especially concerned by the
persecution and violence that women
experience. Women and children are a
clear but too often an invisble
majority of the world’'s refugee
population. Their special needs while
seeking asylum have to be addressed as
you have stated in your pogtion
papers.

It is dear that asylum and migration are
two diginct —dthough interlinked-
phenomena which have to be dedt with
and andysed separatdy. The didtinction
has to be reflected dso in today's
discussions.

Migration policy must be based on
respect for human rights. 1 would like to
mention, in paticular, the need to
guarantee the rights of the victims of
human traffickers.  Tackling the root
causes of migraion like poverty and
inusice,  will  not undermine  our
international commitment.

There is a ocontinuous need for
internationa protection across the world.
The right to seek and enjoy asylum has to
be safeguarded. The European Union is
working towards this god. | thank you
for your important input in promoting a
humane and fair asylum policy in Europe.
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ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Pierre Schori

Vice-President for Foreign and
Security Policy of the Socialist
Group in the European Parliament

Dear Friends,

At long lagt the fundamentd issues of
common concerted action in  refugee
gtuations have come to the forefront in
the European Union. The Tampere
Summit might, we dsrongly hope <o,
become the turning point in a necessary
gysematic shift of our atitudes and
policies regading basc humanitarian
issues that involve so many people indde
and outsde the EU.

The process sarted under the Austrian
Presdency. For the fird time migration
and asylum questions were trested as a
priority matter in the long lig of urgent
metters to  atend. The  Ausdtrian
government  courageoudy presented a
firg draft of an EU drategy, which gave
rise to a heated debate. The German
presdency daborated the texts, which
aso became objects of intense
discussons. The smultaneous outbresk
of the Kosovo disaster did not contribute
to a more generous climate but the work
went on. And today, we not only have the
Finnish Presdency’s proposds on our
agenda but dso a joint contribution from
France, Germany and the UK. We have,
in other words, entered in a dynamic and
formative phase, which has the ambitious
task of turning the European Union into
an area of Freedom, Security and Justice.

We ae facing this huge chdlenge in a
time when the EU is about to open up to

a series of new member dates, an
opening which in turn represents new
chalenges, both for the EU and candidate
counties. We will never achieve a
successful  enlargement without  extending
the principles and laws of that same area
of Freedom, Security and Judtice in full
and to the whole of the new Union. This
means among other things that human
rights have to goply to dl persons living
in the Union, without any discrimination
agang anyone. If we succeed in this
historic endeavour, Europe will never be
the same again, and it will be a better
Europe, where we can al bresthe freer.

But the chdlenges are of course not only
European, we ae living in a world
sverdy divided between haves and
have-nots, and also wired and not wired.
To the dangers of cregting a globe with
economic and socid gpartheidd we aso
rk the emergence of a technologica
goatheld. The globdisation of our days,
of deregulation and Internet, has brought
more growth and development than ever
before. But there is a manifest danger that
the same forces that promote progress
adso leave millions and millions of people
behind, on the dde or even totaly
separated from even the hope of a decent
life. We have the lates UNDP Human
Development Report where those who
only see the advantages of globdisaion
can find the facts of this new, dramatic
divide And we have dl heard World
Bank presdent Jm  Wolfensohn's
warning: if nothing is done to reverse the
trend world poverty will be doubled in 30
years. Today dready the mgority of our
fdlow human beings live in povety and
a fifth of us mosly women, in abject
poverty.

In the post-Cold ear, poverty is the man
enemy to peace, development and
democracy and a maor refugee
producing factor. No arsends will do, no
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nucleer ams race will give security in
this dgtudtion. You cannot shoot at
poverty, but poverty can shoot back at
you. Therefore solidarity and security are
two faces of the same coin in today’s
world, and therefore it is not only moraly
outrageous but aso paliticaly mindless
when rich countries begin to cut down on
internationa development aid.

The millennum  <ift might mean
champagne and fireworks for some, and
hopes for a better future for others, but
only for the greet many of this eath the
year 2000 is another bitter chdice. They
would certainly be even more bitter when
they lean tha the internationd
community, mainly the EU, dlocates 25
times more money pe refugee from
Kosovo than on one from Africa

But mind you, this is not only a third
world drama, it is dso very much a
European dilemma. Not only has Europe
been a mgor refugee producing region
over the last years in 1998 40% of
gpplicants in Europe were from Kosovo
and Turkey — but there are dso other
homegrown problems. The so-cdled new
poverty is growing raher than receding
within one of the world's most powerful
economic  blocks the number of
homeless, the feminisation of poverty and
problems of poor dngle paent
houssholds, mass unemployment, the
enclavisation of the disadvantaged in
socidly  and  culturdly  seded  off
neighbourhoods. Europe runs the risk of
having a pemanently  unemployed
section of the population. And when we
ae facing these problems we can only
imagine the difficulties and tragedies in
less developed nations.

We cannot therefore conduct a serious
policy on migration and asylum in an
isolated fashion, by only creding laws
and rules for refugee reception and

criteria for asylum datus, necessay as
they are. But as migration and its causes
are globalised, we must dso globaise our
policies and our ways of working.

It may sound inggnificant in this context
but | would like to say anyway that the
reform  we undertook in my sphere in
1997 moving the responghility of asylum
and migraion from the Minidry of
ldbour into the Swedish Minigry for
Foregn Affars and joining it with
International  development  Cooperation
gave me, yes, a lot to do with two
minigerid has and being deputy foreign
miniger as wdl, but we thus not only
underlined tha migration and asylum
were trans-nationa matters but dso part
and parcd of a policy for internationd
solidarity. we ocould thus join regular
refugee and asylum quedions  with
foreign ad, conflict prevention, programs
for human rights and democracy,
recongruction and return, dl under one
minitry axd one minide, in a
comprehensive approach.

During the Kosovo crids | found how
necessaty such an integrated approach
was. When the firsd Council of Ministers
met after the outbresk of the war, it
happened to be the deveopment
ministers. there | advocated for fast and
effective support to the refugees but aso
for  burdenshaing and  temporary
protection, something that  former
commissoner Anita Gradin persgently
fought for but received no support. But
my colleegues sad tha this was the
repongbility of the Jusice and Home
Affars Council. | then asked for an
urgent meeting of my colleagues of my
other hat, but now they said that this was
amatter for the Foreign Minigers.

As you can undersand | therefore
srongly support the inter-pillar
cooperation on migration and asylum
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issues that has recently been tested in the
work of the High Leve Working Group.
policy areas such as conflict prevention,
poverty eradication, human rights and
democracy, humanitarian ad, peace
kesping should be integrated into a
modern and efficent policy for migration
and asylum.

It is in this vein that | find the Swedish
government’s  suggestion of creaing a
common  European information  and
andyss centre to be interesting. the
centre could also serve to combat fase
datistics and increese  knowledge and
understanding &out the causes of
migration and exile | would dso like to
e a migraory and asylum dimengon
integrated in Javier Soland s secretariat.

But a policy cannot only be modern and
efficent, it must dso be jus and far,
clear and credible and, not least, human
and compassionate.

lat month an advisor to a former
powerful  European leader told the
Internationd  Herald Tribune tha his
country’s foreign policy “these days is
driven by a dmple priority: to prevent
poor foreigners from swamping our
prosperous country. Given the dangers of
right-wing extremism, the idea is to do
whatever necessary to keep would-be
immigrants from leaving ther homes and
heading thisway”.

Now, we al know hat has happened over
the last weeks, morths and years in
Europe. demagogues and racists try to
win votes by invoking fear and distrudt. It
is not only Audria and Germany, UK,
France and Itay. We can see the ugly
face of xenophobia and racism adso in
Norway and Denmark and my own
country, Sweden. it is a serious problem,
and of course we should do everything
we can to root out the causes of forced

migraion and asylum-seeking. But we
shoud do it, not by gving in to
chauwvinism and grud propaganda and
redricting our refugee policy in the
process and going soft on the dark and
anti-democratic forces but instead by
chdlenging demagoguery and ignorance
a home ad by conducting a
comprehensve policy abroad aganst
poverty and environmenta destruction
and for democracy and development.

And the same goes for the EU who must
develop a policy of two padld paths,
one of the harmonisation of asylum and
reception systems and the other of the
aoility to prevent and manage criss
Stuations. the Amgerdam treety gives us
a higoric opportunity to dat a
harmonisation process firmly based on
principles of refugee protection and
human rights standards. here, of course,
any depature must sart from the 1951
Geneva convention and continue with
internationd best practice a we
modernise our legidaion. Furthermore, it
is not only advissble but aso necessary
and most usful to dways follow the
advice of UNHCR as wdl as to co-
operate as much as possible with relevant
NGOs. In Sweden this attitude has led to
fruitful cooperation in many praectica
gtuations, eg. a the border where NGOs
offer assdance to asylum-seekers. |
know from hearings we have had in the
European  Paliament with  especidly
Foreign Miniger Tarja Hdonen, that the
Finnish government and presdency dso
follow thisline.

The European Parliament follows events
in this aea closly. Last week we
adopted a multi-party resolution where
we undelined among other things the
fallowing:

The implementation of the AFS] must
seek not only to guarantee the security
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of persons, but also to foster individual
rights, fundamental freedoms and
democratic  safeguards,  displaying
open-mindedness and a spirit  of
tolerance. It calls therefore for
particular emphasisto belaid on:

action to combat discrimination;
involve NGOs and civil society;
proceed in a spirit of transparency.

We dso want the Tampere Summit to
urgently draw up a plan to combat and
prevent crime, induding specificdly, the
trade in human bengs caimes agang
children; racism and xenophobia; money
laundering; tax havens and terrorism.

We went on to date that we deem
member dates ingtia in  adopting
legidation to implement Articde 18 of the
EC Treaty — granting Europeen ditizens
the persond, direct right to move and
resde fredy within EC territory — to be
unjudifigble. We condder it urgent, in
order to facilitate the integration of
legdly reddent third-country nationds,
for the EU to address the principles
governing the status of such persons.

| would add thet it is vitd that the 12
million people who are third-country
nationds must be pat of the free
movement ingde the Union and be given
the same rights and obligations as any
other EU citizen. | would dso add that
the economic, socid and politica
integration of immigrants in the EU
member daes is doubly important as it
affects both the countries to which they
have immigraed and their countries of
origin. Following this agument it is
important to drengthen the rights of
third-country nationals on the labour
market, as they often end up in a
secondary labour market due to a
consstent demand for cheap labour. Also
we can see the vaue of wdl-integrated

reSdent immigrants playing a pat in the
economic development of ther home
countries.  the vadue of  migrat
remittances has been edimated to more
than 70 billion USS.

Let mefinish by this remark:

In thee times of Hader and other
demagogues it is probably a wise policy
to underline that we demand respect for
the asylum-seeker but that the asylum-
seeker must aso respect our laws. But
our laws need to be congantly reviewed
and revised when necessary. no
legidator, no politican, not even a
bleeding heart can foresee the problems
and complexities of the nightmare that is
forced migration and exile And above
dl: sking asylum is a human right,
maybe the ultimate humaen right for our
fdlowv human being. Let us together
make that view preval in our respective
countries and the EU.

Thank you!

ECRE EU Tampere Summit
Pardlel Meeting
15 October 1999

Raymond Hall

UNHCR Regional Represantative
in Brussds

With the entry into to force of the
Amgerdam Tresty on 1 May of this year,
the European Union entered a new phase
in the harmonisation of asylum policies.

From the point of view of UNHCR, this
process involves both opportunities and
dahgers.  We have reached a crucid
moment  with the Summit hee in
Tampere, where European Heads of State
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and Government are expected to establish
the politicd guiddines which will frame
subsequent  policy formulation and legd
development in reation to refugees and
aylum-seekers  under the Amserdam

Treety.

New Opportunities or New Dangers?

The Tampee Summit offers  an
opportunity to ensure that the European
Union responds in a principled and
coherent way to the chadlenge posed by
refugees and asylum-seekers. It should
give a much needed impetus to efforts to
iron out vey dggnificant differences
between the asylum polices and laws of
individua European States and to move
beyond an unacceptable gStuation where
an individud may qudify as a refugee
under the 1951 Refugee Convention in
one EU Member State but not in another.
This would be a definite victory for
refugee protection.

But there is dso a danger that the
European approach to harmonisation will
be based on a control perspective that, by
closng borders and through a range of
other redrictive measures, will make
protection increesngly difficult to obtan
for refugees. Over the recent years,
UNHCR has raised with governments its
concern about the deterioration in the
quaity of protection of refugees In an
increesng  blurring  of the didinction
between refugees and ordinary migrants,
people fleeng from persecution and
requesting asylum are often perceived by
policy makers and public opinion as
merely seeking economic  opportunities.
In harmonisng their policies, Member
States may be tempted to settle for the
lowest common denominator of refugee
protection. This is the danger that must
belaid to rest at Tampere.

In the run up to the Summit, we have
urged States not to shy away from

committing themsdves to the highest
standards of refugee protection. We have
gopeded to Governments mantan a
diginct focus on asylum and not to dlow
it to be subordinated to migration policy.
For, unlike migrants, refugees move in
search  of  protection. Equally
importantly, we have recdled that asylum
must be uphedd as a right rooted in
internationd law and not subjected to
political discretion.

We therefore expect Heads of State and
Government meeting a Tampere to make
a grong politicd commitment to asylum.
Without such a  commitment, we fear
that the opportunity presented by the
Amgterdam Treaty may be lost.

The asylum agenda

To make the most of the opportunities
offered by the Amderdam Treaty, the
European Union needs to take a drategic
rather than a “laundry list” gpproach to
the devdopment of asylum policy.
UNHCR has suggested that this gpproach
should revolve around the fallowing key
elements.

Firgt and foremost, who is arefugee?

Any coherent, protection-based asylum
drategy must Sat with a common
understanding of who it is that is in need
of protection and what the content and
legd bass of that protection will be. The
cornerstone of a harmonised European
asylum policy needs to be a common
interpretation of the refugee definition
contained in the 1951 Convention.
Contrary to the current practice of some
European States, that interpretation
should recognise dl types of persecution,
including persecution carried out by non
State agents and persecution that takes
the form of sexud violence agang
women.
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Subsidiary forms of protection

Not al victims of violence and conflict or
other persons with a vdid clam to
protection fdl within the scope of the
1951 Refugee Convention, even when it
is properly applied. Many who are rightly
or wrongly excluded from its application
currently lack adequate protection in a
number of European States. UNHCR
therefore urges States to develop a
common gpproach to subsdiary forms of
protection. It would, however, be
unacceptable if such measures were to be
litte more than a pretext for granting a
lesser degree of protection to victims of
persecution who meet the criteria for
protection as Convention refugees.

Temporary protection

Both 1951 Convention datus and
complementary forms of protection are
the reuult of  individud datus
determination procedures which may be
difficult to goply in gtuations of large
gde influx. In such cases, UNHCR
supports recourse to temporary protection
as a practicd device which dlows States
to respond to the protection needs of
laage  numbeas of  asylum-seekers
displaced by wa and generdised
violence, without necessarily  agpplying
individua procedures. The beneficiaries
of temporay protection arrangements
must, however, be accorded a consstent
dandard of rights throughout the EU,
which takes due account of the fact that
many of them fulfil dl the criteria for
recognition as refugees under the 1951
Convention.

Asylum procedures

Individud datus determination
procedures must remain a the heart of
Europeasn asylum sysems Far and
efficient asylum procedures ae in the

interests of Staes as wel as in the
interests of refugees. They guarantee that
refugees are duly recognised and provide
a bads for States to return home those
who do not require protection.

In many pats of the European Union,
asylum procedures are in crisgs. Problems
of capacity need to be urgently addressed.
At the same time, UNHCR believes there
is scope for shortening and sreamlining
the procedures themsdves, particularly at
the apped dage, while ensuring that
fundamentd safeguards are respected.

To achieve coherence, the European
Union must resolve  comsderable
differences in procedurad legidation and
practice amongst the 15 Member States.
At the leasst, harmonisation is needed to
ensure that asylum seekers enjoy an equd
chance of obtaining protection
throughout the Union - which is far from
being currently the case. UNHCR would
welcome a bolder step by the European
Union -- agreement on a common asylum
procedure.

Comprehensive Approaches

Findly, a common European asylum
sysem needs to address the causes of
forced population displacement, in order
to prevent future outflows and contribute
to an environment conducive to return
and sudainable re-integration of refugees
and displaced persons. Active
promotion of respect for human rights,
reconciliation and recondruction, as well
a long-term development ad are key
elements in polices and drategies amed
a both prevention and durable solutions.
UNHCR has wedcomed the Union's
effort to integrate constructive foreign
policy initistives and deveopment co-
operation into a comprehensive approach
to refugee producing gtuations. We
have co-operated closdy with the EU's
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High Levd Woaking Group in
formulating Action Plans on a number of
refugee producing countries and regions.
We indg, however, that the asylum and
protection dimenson of the Action Plans
must be given due priority in the course
of their implementation.

It is in the hands of the European Union
and its Member States to ensure that the
asylum-related provisons  of the
Amgedam Tresty do not gSmply
reinforce the redrictive trends of the
1990's, but that they place refugee
protecion on a proper footing in
hamony with the ams of freedom,
security and  justice to  which the
European Union aspires. It is crucid that
the Tampae Summit give an
unambiguous signd in this repect.

ECRE EU Tampere Summit
Pardle Meseting
15 October 1999

Clara Odofin

Lega Officer
ECRE

The Impact of Immigration Control on
the Right to Seek Asylum®?

Immigration and the trafficking  of
migrants have become magor issues on
the agenda of European Union States.
lllegd entry and trafficking of persons
ae viewed a one of the growing
problems of the late 1990s, but ECRE
would argue thet it is a problem to which

®! This contribution was published as an article in
“The European Union and Refugees’; a
special issue of Pakolainen (The Finnish
Refugee Magazine) — October 1999 — Page
11

European Union policies have
contributed.  For years, NGOs have
warned about pushing people into
candestine and often life-threstening
channds if dl legd entry channds ae
cosed. The right of States to control
immigration, by contralling entry and
enforcing borders, has never been
questioned. However, the dilemma
which  should face European Union
States is how to exercise thdr right to
control  immigration  without  infringing
the rights of asylum seekers and without
undermining EU asylum polices ECRE
Is concerned that enforcement of controls
has come to dominate policy-making
within the European Union and that
initiatives taken or planned by Member
Sates do not aufficently discriminate
between asylum seekers and  other
migrants, thereby faling to safeguard the
rights of refugeesto seek protection.

The right to leave ane€'s country and seek
protection is guaranteed by internationa
law. Articde 12 (2) of the Internationa
Covenant on Civil and Politica Rights
provides that everyone, including asylum
seekers, have the right to leave their own
country, and Article 14 (1) of the
Univeesd Dedadion of Human Rights
provides that “Everyone has the right to
seek and to enjoy in other countries
asylum from persecution”. However, the
curent aray of immigration control
messures applied by EU States has
dgonificantly  curtalled the ability of
asylum seekersto exercise ther rights.

One weapon employed by the European
Union in its ‘fight to control
immigration is a joint visa policy.
Member States need to urgently resssess
the binding EU measures which have
been adopted in this area Snce September
1995. It is a matter of serious concern
that the present lis of 101 countries, in
severd cases, ignores UNHCR's repeated
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plea for visass not to be imposed on
countries in which there are civil wars,
generdised  violence or  widespread
human rights violaions which produce
refugees and displaced persons. A visa
policy is a legitimate tool for contralling
immigration, but when it is directed
agang asylum seekers, it is in flagrant
contradiction with the principle of asylum
and the &bove-mentioned internationd
human rights insruments.  The problem
is obvious. Refugees, are, in many cases,
unable to gpply for a visa without putting
themsaves a serious risk. Even where
they are ale to apply, whilst one can
goply for a visa for reasons of busness,
dudy or tourigm, it is a wel-known fact
that one cannot apply on the ground of a
need for protection.  Denying asylum
seekers the means to enter a country of
asylum legdly not only logicdly forces
asylum seekers to resort to illegd and
clandegtine entry, but surely results in a
cetan number of pesons in fear of
persecution being contained indde ther
countries of origin in breech of the
Universa Dedaration of Human Rights.

Furthermore, European Union
Member States have both exported
enforcement measures beyond the
frontiers of the Union and ‘privatised’
enfor cement through the
implementation of carriers sanctions.
Many EU governments currently send
immigration officers overseas in order
to enforce border controls extra-
territorially, for example, through
‘gate checks in foreign airports. Ther
actions are not held accountable to
international law or to democratic
scrutiny. Although there are
exceptions, most European States do
not extend their obligations to refugee
protection further than ther national
frontiers. ECRE would argue that the
extension of border control beyond the
external borders of the EU should

logically be accompanied by
obligations upon Member States and
their delegated officials to extra-
territorially receive asylum requests
and even to offer persons who need to
flee without legal documents some
assistance with exiting the country or
region of origin. Since in practice such
assistance is almost impossible to
implement, we believe that the issue of
externalisng and ‘'exporting border
control requires urgent
reconsider ation from a legal,
democratic and refugee protection
per spective.

Refugees attempting to board European
bound flignts from known refugee
producing regions of the world will adso
face checks on their documents and
‘passenger  profiling  caried out by
arline gaff traned to detect fraudulent
pasgports and visas.  Airlines, together
with train, coach and shipping companies
(the UK. is now proposng to extend
sanctions to lorry companies) have been
forced to take on an immigration role due
to the impogtion of fines by Member
States on carriers transporting passengers
who do not possess the necessary
documentation for entry. It is impossble
to be precise about the number of
refugees who are denied escape due to
dringent checks by transport companies,
but clealy it represents an ever-
increasing barrier.  As was dated in the
1998 report, The Cost of Survival — The
Trafficking of Refugees to the UK,
everybody loses from the present
gtuation. “The cariers pay liadility fines
and have to train ther own dtaff as quas-
immigretion  officers,  the  government
spends many millions of pounds on an
internationd  enforcement agenda which
canot (and should not) stop refugees
from fleang persecution; and  the
refugees pay the highest price of al.”
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The result of such controls is that
refugees are increasingly likey to have to
resort to illegd means of entry with the
consequent high risks and cods of using
traffickers. What appears to have been
log in the debate on illegd migration is
the redity which forces refugees to flee
in the firg place — a redity of persecution
from which they are prepared to risk their
lives in order to escape. Instead, the
response of the European Union to illegd
migration has been to expand the
enforcement agenda in order to tackle the
‘trafficking problem’ while a the same
time further tightening controls on
borders.

The 1951 Refugee Convention was
drafted in full recognition of the fact that
refugees who esceped Nazi persecution
had rdied on traffickes and illegd
routes. The actions of those such as
Oska Schindler and Raoul Wallenberg
ae wdl-known, as are ther dories of
fadlitating forged documents and illega
border crossngs. Article 31 (1) of the
Refugee Convention explicitly recognises
that some refugees will have no option
but to use illegd means of entry, and
provides tha States “shdl not impose
pendties’ on refugees on this account.
To enter illegdly implies nothing about
the credibility of an individud’s cdam to
need asylum, and efforts to asss asylum
seekers entering illegdly need to co-exis
with  efforts to  control  migrant
trafficking.  Therefore, it is important that
ay measure taken to combat irregular
migration and  trafficking  in - human
beings makes a clear digtinction between
punishing the traffickers and protecting
the victims who are often refugees.  Also,
in accordance with Article 31, detention
should never be based soldy upon an
asylum seeker's illegd entry or irregular
resdence on the territory and clams from
iregular  entrants should never be

cassfied a ‘manifesly  unfounded

solely for that reason.

In concluson, the European Union's
current  ‘zero immigration’ and ‘zero
tolerance of illegd entry backed by
enforcement  controls  thresten  to
undermine its own asylum policy and
violae the rights of asylum seekers
whose life may depend on finding
protection.  Redrictive migration control
has exacerbated the problem of asylum
seekers being forced to rely on traffickers
and the use of fdse documentation in
order to exercise ther right to seek
asylum. It is now critica that the
European Union redresses the baance
between their obligations b the State (i.e.
border enforcement) with those to
refugees.  This will require the European
Union to urgently take proactive
initiatives that protect refugees from the
insurmountable  barie's  which  are
currently being erected in the name of
immigration control.

ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Kristina Stenman

Director
Finnish Refugee Advice Centre

Founding Principles of a Sngle
European Asylum System

Article 63 of the Amgerdam Treaty sets
out an agenda for areas of harmonisation
in the fidd of asylum. These aess
include determination of date
respongbility for asylum requests, setting
up minimum dandards for reception of
asylum seekers for  definition of the
beneficiaries of protection, for asylum
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procedures, as well as mechaniams for
granting  temporary  protection  and
regpongbility sharing.

The Tampere Summit can show the
politicl  direction for how  the
harmonisation process of asylum policy
will proceed: will Member States only
seek to st up minimum standards at the
lowest common denominator, or will the
European Council charge the
Commisson and the Council to introduce
and implement a truy coheren,
protection-oriented asylum policy for the
whole Union, where harmonisation a the
level of best practice will take place?

During the Maadtricht era, the tendency
of the European Union has been to seek
hamonisation a the levd of lowest
common denominator, and actions have
been fa more geared to limiting the
number of asylum-seekers than to
improving the qudity of the asylum
regime in Member States. Therefore, the
edablishment  of a Snge Asylum
Sygem which  will improve refugee
protection in the Union requires a much
more ambitious line of policy, st in a
clear human rights and refugee protection
framework. It aso requires dggnificant
rform in - many individud Member
States, eg. regarding reception conditions,
asylum procedures and legdl aid.

If the Heads of Member States choose
the more ambitious path, the Union may
be ale to crete a common asylum
sysdem, and over time, a European
Asylum Area may emerge. In order for
such a sysem to be feasble the
beneficiaries of protection, procedures for
the granting of protection, the qudity of
reception and the rights of those
benefitting from protecion must be
defined in a legdly bindng way and
harmonised at the level of best practice.

What should the dating point and
founding principles of such asystem?

The dating point for a harmonisation
process leading up to a single European
asylum sysem mus be the principles of
refugee protection as set out in the 1951
Geneva Convention rdating to the Status
of Refugess. This means that Member
States commit themselves to a correct,
ful and indusve application of the
refugee  ddfinition in  the Refugee
Convention,  thereby  following  the
guiddines and advice of UNHCR. In the
drefting process of the Refugee
Convention, States have dearly put limits
to the application of the Convention, with
the caeful wording of the refugee
definition in  Artide 1. It is in
contradiction with international law for a
group of Sgnaory States to further
resirict the scope of its application.

Full respect for the principle of non-
refoulement is at the core of the Refugee
Convention, and endrined in the
univeesl human right of seeking and
enoying asylum. Full respect of this
principle means that States have to
commit themsdves to far and efficient
procedures for  determining  refugee
datus, and hence, whom is to benefit
from nonrefoulement and other rights of
a refugee. The purpose of the asylum
procedure is to edtablish whether an
asylum seeker is in need of protection.
Therefore, decision-making bodies
should clearly be given this mandate, and
they could not be diven by
suspiciousness  or  needs to regulate
migraion. ECRE firmly believes that
building up the capacity of decison
making bodies in the firs ingtance of the
asylum  procedure  will contribute
sgnificantly to quicker and more correct
decisonrmaking. On the other hand, the
asylum procedure must contain
gopropriate legd remedies and other legd
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safeguards, such as access to
interpretation and lega assstance.

The principle of non-refoulement dso has
ggnificance outsde the scope of refugee
protection, in general human rights law.
Member States generadly do not deport
persons who might be subjected to severe
human rights abuses even if these persons
may not fdl under the tems of the
Refugee Convention, or who would
othewise face very difficult security
dangers or humanitarian problems. The
principles for the granting of protection
a0 to such persons is dso an important
aea of harmonisation for the European
Union. It is ECRE's bdief that the
beneficiaries of complementary
protection should enjoy equd rights as
refugees under the 1951 Convention.

Non-discrimination is a centrd principle
in refugee and human rights law, and
cdealy lad out in Artide 13 of the
Amsterdam  Treaty. Non-discriminaion
adso involves an active responshbility for
Member States to introduce mesasures
which hinder discrimination, eg. by
proper integration of refugees. Ensuring
aylum-seekers  human rights in a non
discriminatory  fashion is an  important
dement of a Europewide asylum-
system. Therefore, Member States should
agree on a legdly binding insrument
which covers common dandards eg.
regarding freedom of movement, right to
socid assistance, employment, education,
hedthcare, and the trestment of women
and children. Here, examples of best
practice in various Member States should
be used as a bads, not jus meeting
minimum standards.

Findly, solidarity amongt Member
States appears to be a necessary political
precondition for the setting up of a Single
Asylum Sysem. Thee ae grest
differences amongt Member States
concerning the extent to which they have

0 fa receved refugees on thar
territories. Unless Member States agree
on a common gpproach to mass influx
dtuations, and on a formula for sharing
of responghility in such crcumgances,
the development of other areas of the
Asylum  Sysem may be sevedy
hampered. But solidarity dso means that
Member States, in view of the
enlargement of the Union, actively seek
to drengthen the capacity of Associated
States to dso be full participants in the
common Asylum System.

The European Union is an important
actor in global refugee protection.
Therefore, a progressive, protection-
based common Asylum System as part
of the European Union’s human rights
and humanitarian policy can form an
example of good practice for refugee
protection universally. In the short
term, the setting up o this system is a
huge task for the European Union; in
the long term, a functioning,
protection-based Single Asylum
System can become fairer and more
efficient for refugees and Member
States alike.

ECRE EU Tampere Summit
Paralel Meeting
15 October 1999

Katja Syvarinen
Member of the Finnish Parliament

Dear Paticipants of the Meeting, dear
Friends,

The ECRE officids kindly asked for a
representative of the Grand Committee of
the FHnnish Palianent to gve a
presentation in  this medting.  The
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Committee chose me to give this
presentation. My name is Katja
Syvainen, | am a firda tem MP and a
member of the Grand Committee. | am
aso a charperson of the Advisory board
for the development issues and dso the
charperson of the Parliamentarians for
Globd Action group in our parliament.

| was asked to give a brief introduction
on how the Fnnish paliament
participates in the nationa preparation of
European Union affairs. | would dso like
to give you a view on how the Parliament
has taken part in the preparation of the
Tampere extraordinary meeting of the
European Council, especidly on the
immigration and asylum palicy.

There ae provions in the Finnish
Conditution concerning the participation
of Paliament in the nationd preparation
of decison-making a European level.

The conditution requires the Government
to furnish Paliament with information
regading maters  within  the EU.
Government must aso hear the views of
Paliament regading matters on the
agenda of the Union and must explain
and judify the policies which it adopts
within the EU on various issues. It is a
conditutiond  requirement  that  the
Government and each individud Miniger
must enjoy the confidence of Parliament
in dl of thar activities This principle of
accountability to Parliament dso agpplies
to the activities of the government within
the European Union.

Dealed provisons on the scrutiny
sysem are included in (Chapter 4 a of)
the Parliament Act.

The scruting of EU-afars in Parliament
has been entrusted to the Parliamentary
committees. The view of Paliament
concerning the EU-dfars is usudly
expressed by the grand committee.

However, when the matter concerns the
common foregn and security policy of
the EU, the view of Paliament is
expressed by the Foregn Affars
Committee.

So, the Grand Committee is the principle
EU dfadrs committee. Its primary task is
to ensure that Paliament exerts and
influence on EU decisonmeking and
that parliamentary Supervison is
effective therein. The Grand Committee
has 25 full members and 13 subditute
members. The various politica groups in
Parliament are represented in proportion
to ther drength. The current Chairman of
the committee is Mr. Esko Aho who is
a0 the leader of the mgor oppodtion

party.

The Grand Committee consders the so-
cdled "EU-affars’ and expresses the
view of Paliament with regard to these.
EU-affars ae proposds for measures
concerning EU of a kind which concern
issues fdling within the competence of
Paliament. Due to the principle of
accountability to Parliament, the view
expressed by the Grand committee on a
EU-dfar is pdliticdly binding on the
Government.

As dready noted, the Grand Committee
has the condtitutiond right to require and
receve from the Government any
information on the preparation of any
issue reding to the European Union.
This right forms the legd base both for
the hearing of Minigers on EU council
meetings and for the provison of EU
related reports and documents to the
Grand Committee  which  technicdly
concern  quedions fdling outdde the
forma competence of Parliament.

The Grand committee has decided that it
wants information dout every EU
Council mesting, both in advance and ex
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post. Therefore, the Grand committee
convenes — normaly on Fridays — to hear
Minigters’ statements regarding the issues
to be decided a the coming week's
medtings of the Council and Finland's
policy on these issues The members of
Committee are provided in advance with
the agenda of the meeting and with
memoranda, prepared by the competent
minidry, detaling Finland's pogtion on
the issues.

After the meding of the EU Council, the
Grand Committee is provided with the
report of the meeting and it's decisons.
This report is put on the agenda of the
next megting of the committee where the
same minister participates.

(EU-) dffars ae brought up before
Parliament by means of a communication
sent by the government to the Speaker of
Parliament. The proposal for the decision
in  quesion is awmnexed to the
communication. On recept of a
communication of this kind, the Spesker
sends it to the grand committee for
congderation. In addition, the
communication is forwarded to one or
more  Specidized committees  of
Paliament, within the competence of
which the matter fdls. The task of the
specidized committees is to ddiver an
opinion on the communication to the
Grand Committee. After examining the
EU decison proposd, the communication
of the Government on the proposd and

the opnions of the soecidisd
committees, the Grand Committee
expreses the view of Paliament

regarding the proposa. Before doing so,
the Grand Committee may aso hear the
competent Minigter together with the
cvil savants and other expets who
advise the Miniger.

This is how the modd has to work. As a
member of the paliament | find it
vauable that we have a sysem where the

paliament is tightly knit to the decision+
making. In practise, however, we often
face dtudions when the communications
come 0 late tha it is impossble to
express views in time In those Stuations
the committee of course gives an angry
note to the ministry in charge.

And now to the preparations of the
Tampere Summit.

In the 5" of August the government
brought up before Parliament a principle
memorandum on the preparations of the
Tampere summit. It was sent to the
Grand Committee as wdl a to the
Foreign Affars Committee and two other
specidized committees for information
and further activities.

The Tampere Summit has been on the
agenda of the Grand committee three
times during this autumn. The committee
has heard miniger of the interior affars
Kai H&amies, miniger of judice
Johannes Koskinen and in the mesting
last Friday we heard the Prime Minigter
Paavo Lipponen.

Along with the coming WTO-round the
issues concerning the Tampere Summit
have had the grestest interest of our
Committee.

Immigration and asylum questions have
become more dgnificant and gpparent.
The am of Tampere Summit, as you
know, is to create an integrated and
coherent cross-pillar policy for enlarging
union.

The Grand Committee has supported a
comprehensve gpproach to migraion
and asylum policy. We have aso stressed
that the foundation of a European asylum
policy must be the Geneva Refugee
Convention and its obligations - in order
to secure the rights of the refugees.
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The High Levd Immigration and Asylum .
Working Group (HLWG) is a Union — ECRE EU Tamper(_a Summit
level attempt to apply a comprehensive, Parallel Mesting

cross-pillar approach to a 15 October 1999

multidimensonad problem. With separate
programmes on countries of origin and
trangt countries, the am is to tackle the
reeson behind migration and refugee
fluxes on dl three fronts covered by the
EU npillacs. All measures, from trade
policy to deveopment ad, should be
used to help reduce the pressures of
emigration. Important components of the
approach are dso protection of al human
rights, support for democratisation and
dleviaion of poverty.

The Grand committee has found
important that specid dtention is given
to the fight agang illegd immigration
and the rights and respongbilities of legd
immigrants. In this connection, however,
human rights and the fight againg raciam
and xenophobia play a very important
role.

Also the role and the of the UNHCR has
been dressed, as well as the need for a
more coherent development of
cooperaion in the internationa
immigration and asylum polices as wdl
as the cooperation with the NGO:s.

In generd, the preparation of these
matters should be more transparent, and
an open didogue with human rights
organisations should be a naturd pat of
preparatory work.

| thank you for this opportunity to spesk
here on a forum | find the most vauable.
| wish the very best and look forward to a
fruitful cooperation between the
paliaments and the NGOs in these
iSsues.

Steve Edminster

Senior Policy Anayst
U.S. Committee for Refugees

Dear Friends and Colleagues,

| very much appreciate the chance to
talk to you today to relate the views of
the U.S. Committee for Refugees
(USCR) on what we think the outcome
of the Tampere Summit should be.
Rather than focusing on the impact of
the Tampere Summit on asylum here
in Europe, | think it would be more
useful for me to use the few minutes
that | have to talk about the impact
that decisons taken by European
Union (EU) heads of state here today
are likely to have on the ingtitution of
asylum in the rest of the world,
particularly in the United States.

Firs, however, | would like to take a
moment to introduce my colleagues from
the United States who have aso tavelled
here to attend this shadow summit: Annie
Wilson with Lutheran Immigration and
Refugee Services (LIRS); Karen Musdo
with the American Immigration Lawyers
Asociation (AILA); Carol Wolchok with
the American Bar Association (ABA);
and Frank Lipiner with the Hebrew
Immigrant Aid Society (HIAS).

We dl work in different capacities in the
aylum and refugee fidd in the United
States. Some of us ae practitioners,
others of us are involved with issues of
asylum and refugee policy. We represent
diverse viewpoints and do not aways
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agree on the isues In making this
datement, | spesk only on behdf of the
U.S. Committee for Refugees.

But a common concern has brought us
together here in Finland today-namdly,
what happens here in Europe affects
refugees and asylum seekers in the
United States. What the EU heads of dtate
decide here in Tampere and the future
course that they chat in implementing
the Amgerdam Treaty are likely to have
a dgnificant impact on policy decisons
on aylum in the United Staes and
elsewhere.

| can say this with some confidence
because the European influence on our
goproach to asylum issues has certanly
been evident thus far in the 1990s. Here
are severd examples.

In 1996, the United States passed a new
lav tha cdls for the expedited remova
of insufficiently documented foreigners,
including the asylum seekers among
them. Before being permitted to enter the
US and agply for asylum, insufficiently
documented asylum seekers must  first
demondtrate a credible fear of persecution
in ther home country in an interview
with  the US  Immigraion and
Naturdization Service a ther port of
entry into the U.S. Those who do not pass
the so-cdled credible fear test are subject
to deportation. This law was not a U.S.
invention. Its precedent can be found in
Europe, in  European  acceerated
procedures to remove  "manifestly
unfounded” asylum dams, which have
been in force in many EU countries for
sometime.

My second example aso comes from the
same 1996 law that contained the
expedited remova procedure. With that
legidation, the U.S. dso enacted a sdfe

third country law tha is even more fa-
reeching than many of the safe third
country laws on the lav books in
individua European countries.
Fortunately, the law has not yet entered
into force because it requires the U.S.
govenment to negotiste readmisson
agreements to implement it, which the
U.S. hasyet to do.

Findly, I want to mention the Puebla
Process, which was initiated between the
US. and Centrd American governments
to ded with issues of irregular migration
from a regiond perspective. Sound
familiar? 1t should. Like the European
gpproach to the Kurds seeking to enter
Ity and Greece in ealy 1998, or
Germany's approach in the early 1990s to
deding with trangt migraion through
Poland and the Czech Republic, U.S-
Centrd  American  cooperdtion  on
migration has focused far more on
preventing unauthorized migration than
on safeguarding the rights of refugees.

So to answer the question put by the
chair on what the outcome of this
summit should be, it should be to end
the restrictive trend in asylum and
reintroduce respect for refugee and
human rights principles. However, to
echo a previous speaker whose choice
of words | cannot improve upon, |
remain hopeful but not optimistic.

Thank you very much.
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ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Areti Sianni

Integration Policy Officer
ECRE

Like with ill hedth, thee ae two
methods for deding with  refugee
excduson in the European Union:
curdtive and preventive. Policy makers
can wait until the diseese has struck, until
poor reception conditions, pregudice and
lack of specidist support have done their
work and refugees and their families have
been magindized through long periods
of inaction (while wating for daus
determination),  through  unemployment
or living on low wages, through poor
housing, lack of recognition of skills or
socid isolaion. They can then try to cure
the illness or a least combat some of the
symptoms  through paying bendfits for the
unemployed, and supporting those on low
wages or without an income.

Or policy makers can try to prevent the
onset of the mdady in the firg place
They can enaure that dl those in need of
internationa  protection ae given the
opportunity to develop the skills and
knowledge to compete effectively in the
labour market; see that refugee children
have the support necessary for their
emotiond and intelectud deveopment
and wel being, and provide a framework
for adaptation: refugee adaptation to the
lifestyle of the host society without a loss
of culturd identity as wdl as inditutiona
adeptation in  individud countries to
reflect  population changes and the
permanent presence of refugees in the
midst of European societies.

The Tampere Summit provides a historic
opportunity for seting the direction for

the future of not only refugee legd but
adso socid protection in the European
Union. If refugee integraion is "a maiter
of utmost importance' as described in the
German Presdency's Guiddines for a
European migration drategy, if it is a
god we al subscribe to, what are the
basc requirements for redisng such

god?

It might sound obvious but the firg
requirement for an effective policy on
integration is the acknowledgement of the
presence of refugees. Thisis not a truism
to the extent that it is not dways clear
who has a right to integration as a durable
solution and who has not. In most EU
member dates, a limited or even
redrictive interpretetion of the 1951
Convention has often resulted in low
recognition rates and the granting of
inferior lega Satuses and limited socio-
economic rights to people fulfilling the
criteria of the refugee Convention. And
dthough the Convention together with
other internationd as wel as nationd
legd ingruments can and have provided
an adequate framework for  the
integration of recognised refugees, ther
efficacy has clearly depended upon the
proportion of asylum seekers whose
refugee datus is recognised under the
1951 Convention and to whom asylum is
eventudly granted.

So, if the firg prerequiste for an
effective  integration policy is the
acknowledgement of the presence of
refugess then - the firg chdlenge or
perhaps chalenges for policy makers is
how to ensure that a correct interpretation
of the refugee definition is consgently
implemented and tha the question of the
datus and rights of people with a
complementary  protection  daus IS
addressed as a matter of priority under
the Amgterdam Treaty.
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The second basc requirement for an
integration policy is the recognition of
the permanent and positive character of
the refugees presence in European
societies. Over the last few years,
initiatives both a nationd and EU leve
have sought to promote the vaues of
culturd plurdity, rase awaeness of
equality issues and promote co-operation
in fighting racism and prgudice. Long-
term, ongoing work might be necessary
however, in order to change public
perceptions of refugees and highlight the
potential contributions refugees can make
to host societies.

And here lies the second chalenge. At a
time when politicadl leaders ae often
compelled to demondrate energy and
determination to ded with to what they
would perceive to be lenient procedures
which render their countries a magnet for
foreign influxes, how can we ensure that
refugees do not become the scapegoats of
public insecurities? How can cdls for
tolerance, respect for diversty and
equdity be drengthened in the face of
rigng asylum arivas negdive public
perceptions and national governments
reluctance to gppear generous in deding
with forced migration flows?

The third basc requirement for an
effective  integrdtion policy is the
recogniton of the role refugess
themsdves have in the integration
process. The day to day work of ECRE
member agencies has often highlighted
the importance of enabling refugees to
use their own resources and skills to help
each other and represent ther interests
and those of thar family and community
to decison makers.

At a time when EU inditutions ae
conddering future funding dructures, a
third chdlenge is how to ensure that
ongoing financid  support  continues

beng avaldble for activites which
empower refugees as socid actors in
countries of asylum and enable them to
become sdf-aufficdent and independent.
Given the impending EU enlargement,
this is a quesion which could not only
refer to the EU but rdlae to potentia
measures for the development of
integration  initiatives in  Centrd and
Eastern Europe.

Curative approaches to socia lls can be
politicdly  unpopular.  People  often
suspect that those who contract the
dissase of excluson have done 0
through ther own fault. This is in mog
caes unfar but it does influence how
refugees  ae publicly perceived.
Preventive policies ae not an easy
dterndtive. The pay off may be a long
time in the future. They can be expensve.
They dso require new ways of working
in terms of co-ordingtion of various

actors and devdopment of joint
Srategies. In addressing issues of

refugee protection, the Tampere Summit
does have the option of being both
ambitious and brave. Ambitious in setting
high dandards of protection  which
guarantee a humane response to refugee
needs and brave in embracing culturd
diversty and cregting the conditions for a
new dl-indusve Union.
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ECRE EU Tampere Summit
Pardld Mesting
15 October 1999

Hannu Kyrdlainen

Deputy Director-General for
Political Affairs of the
Finnish Ministry
for Foreign Affairs

Let me at the outset thank the
organizers of this event for inviting me
to make a presentation on the work of
the High Level Working Group on
Asylum and Migration. The issues to
be dealt with here in Tampere deserve
public debate. The results of the work
of the European Council should be
tangible for those who live in the area
of the European Union.

The Generd Affars Council st up the
Working Group in December 1998 and
goproved its mandate in January this
year. The mandate includes the drawing
up of action plans for sx countries. The
plans were to cover some dozen items
from andyds of the politicd and human
rights dtuation in a country to indicating
the possbilities for cooperation with
inter-governmental,  governmental  and
non-government  organisations  in  the
country in question.

There ae some important premises for
the HLWG. Though not written in the
mandate, they are reflected in the report
of the Working Group.

The fird, and to my mind the mog
important premise, is tha the inditution
of asylum be respected. This should be
and is sHf-evident, not least because the
commitment of the European Union to
the Geneva Convention is written in the
Amgerdam Tresty.

Secondly, it has been recognized by the
Group that asylum and migration ae
different from the legd point of view, but
they ae interdated in the country of
orign a wdl as in the country of
dedtination. Defidendes  in  living
conditions, be they lack of security or
lack of respect for human rights or
unemployment, make people leave ther
homes. But asylum seekers and migrants
have something in common in ther
country of dedtination as wel. The daus
in the Union area of third country citizens
is of importance for both a refugee and an
immigrant. Here | wish to refer, in
paticular, to the need to intensfy the
figt agang racism, xenophobia and
discrimingtion.

In a grict sense it was not in the Group's
mandate to recommend messures to be
taken in the EU area, but some of the
measures proposed reflect an idea that the
devdlopment of the countries of origin
can aso be promoted through the
voluntaay  retun of  wel  educated
immigrants and thet it is in our interest to
provide education and training .

Thirdly, it was undersood in the HLWG
that migration has both postive and
negetive sdes.

The High Levd Working Group's
practical task was to establish a common,
integrated, cross-pillar approach targeted
a the dtuaion in the most important
countries of origin of asylum-seekers and
migrants.

The integrated, cross-pillar gpproach
goplied by the HLWG contragts with a
pure control agpproach. What ae the
noveties of the approach?

Firg, through this cross-pillar approach
the Union and its Member States are
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trying to address the root causes of
migration and flight, and not only ther
consequences. The root causes vary from
drect physcd threat to persond security
and ause of human rights to extreme
povety that denies any podgtive
perspective on life.

Second, by this approach the Union and
its Member States are making an effort to
help people to stay in ther homdands
through improving thar living
conditions. Of course, this can not
become an overiding objective of the
Union. It does not mean, for example, re-
directing the Union's  development
polices But it does mean recognizing
and acting upon the link between
development and migration.

Third, it is an am of the Union to use its
insruments in a coherent way. Coherence
is something very much emphesized by
the Amserdam Treaty, and coherent
cross-pillar  action fits vey wdl in
asylum and migration issues. Coherent
use of cross-pillar ingruments does not
imply that the Member States give up
such measures as readmisson  or
repdriation, the fight agang illegd
immigration or trafficking in human
beings. They continue to have ther place
in the approach.

The work of the HLWG is dso a test of
the Union in the agpplication of the
Amgerdam  Treaty, which specificaly
cdls for grester condgency and
coherence.

The fourth dement that | would like to
mention here is cooperatiion. The Union
wishes to implement the Action Plans as
much as possble in cooperation and
didogue with the countries concerned.
The Action Plans are not something to be
imposed on countries. Of course, when
looking a the lig of the ocountries

sdected, one has to admit that
cooperation may have its limits, because
dl countries do not have a functioning
centrd government or a government
which can extend its control over the
nationd territory.

In the work of the HLWG there has been
a fruitful didogue between the Union and
the UNHCR. And the UNHCR has not
been the only patner in didogue. The
IOM, the ICRC, Amnesty Internationd,
the ECRE and others have been informed
of the work. They have been given an
opportunity to express themselves on the
issues dedt with in the Group. The
Working Group has greetly benefited
from this didogue, and | believe that dso
the Action Plans have benefited from it.

It may be needless to say, but the
intention of the Union has not been and is
not to try to commit these organizaions
to the results and recommendations. |
believe that it is in the Union's interest to
respect thelr independent role and their
right dso to criticize our work when they
o wish.

| an wdl aware tha in this fidd, too,
accepting basic principles is not enough,
but the devil lies in dHals That is why |
hope that the cooperation and diaogue
between the Union and the UNHCR and
other inditutions will continue when the
implementation of the measures in the
Action Plans are elaborated.

Let me now briefly describe the main
results of the efforts of the HLWG. The
preparation of action plans is not yet a
result.t The red test comes with
implementation.

The Genagd Affars Councl confirmed
the sdection of Afghanisan, Albania,
Morocco, Somdia and Sri Lanka as
countries for which the Action Pans
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were to be prepared. The sdection of
what the mandate cdled "most important
countries of origin® was not done on a
datigtical bass only. The Members States
were invited to present tharr views on the
countries and, as dways, the result was
some kind of compromise.

The sdected countries present different
types of politicad gdtuation:  in some of
them the centra government is ether not
in full control or does not exig a dl,
while some others are dtable. For some
countries  immigration is the centrd
festure, for others the search for
protection.

The Working Group decided to follow a
unifoom pettern in  deding with the
country dtuations. As mandated, the
Group describes the palitical, economic
and humen rights dtuation in  each
country, reviews the rdevant datidics
and proposes an andyss of the causes of
migration and flight. As a bads for its
recommendations the Group has dso
gone through exiging Community and
bilaterd actions and measures, as wel as
measures of the UNHCR, I0M, ICRC
and other inter-governmenta
organisations.

At the end of each Pan come the
recommended messures  in  three
categoriess (@ foreign  policy, (b)
development and economic cooperation
and (¢) migration. The HLWG has put
forward dso its view on the preferred
taget date for initisting implementation
and wdl a on which inditution the
regponshility  for  implementation  lies
There are dtogether 114 messures in the
Action Plans. Although the dructure of
the reports is uniform, in the
recommendations the gpecificity of the
gtudtion in each of the countries has been
taken into account. The Plans are not an
application of a Procrustean bed.

The report of the HLWG, together with
the Action Plans, was approved by the
Generd Affars Council on 11 October.
The Council ingructed the Group, in
close asxociation with the Commisson,
to go further to implement the plans and,
as a next sep after that, to condder
proposals on drawing up new action
plans.

In the Working Group there also was a
widely shared opinion that there is a
need to specify and eaborate the
implementation of the measures as well
as to clarify their financing. These go
hand in hand. In principle the
implementation must be allocated to
the Commission, the Council or the
Member States or any @mbination of
these. Respectively, the Community
budget and the national budgets of the
Member States are possible sour ces of
finance.

It is thus obvious that the implementation
of the measures will take various paths.
Consequently, it is important tha the
implementation  be  monitored  and
evauated by one organ in order to obtain
a comprehendve picture of the results
and usefulness of the Action Plans and
the whole approach. Indeed, the Council
requested the HLWG to cary out an
evaudion of theimplementation.

As | sad, the tet of the Union's
integrated,  cross-pillar  approach  to
asylum and migration is not the drawing
up of action plans but implementing them
properly. Results can not be expected to
appear quickly. The approach has to be
maintaned over a sufficiently long period
of time.
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Pardld Mesting
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Alex Parisegl

Director
MSF Belgian Section

Mr Chairman, dear Colleagues,

It is an honour for Médecins sans
Frontieres (M SF) to be given the floor
today and | wish to thank the
European Council on Refugees and
(ECRE) for giving us this opportunity.
I would like to express some views on
root causes of forced migration and
reflect briefly upon the final report of
the High Leve Working Group on
Asylum and Migration (HLWG)
containing action plans for five
selected countries of origin and transit
of asylum seekersand migrants.

MSF is an internationd, independent,
neutrd and impartid organision, mainly
dedicated to medicd emergencies and
renabilitation issuess We ae a fidd
organisation, operational in more than 70
countries  worldwide, including countries
induding countries within  our own
European Union such as  France,
Begium, Italy or Spain.

When MSF first started working 28 years
ago, we were mainly involved with
refugee  crigs  gStuations bringing
humanitarian ad to refugee camps, as we
did this year during the Kosovo criss.
These kinds of interventions continue to
be a key component of our work in the
fidd today. We are working on a dally
basis with refugees and the interndly
digplaced fleeing ther homes because of
war, violent armed conflicts, oppression
or massve human rights violations. Our

work aso brings us into contact with
other redities people facing famine and
the harsh living conditions that often go
hand in hand with deadly diseases, and
entire populations deprived of access to
basic hedlth care or education.

MSF undergands humanitarian ad as a
baance  between assgance  and
protection. It is on the bass of our
experience in trying to mantan this
balance that we wish, on this occasion, to
address three specific issues:

the need for a fully comprehensve
gpproach  towards asylum and
migration;

the fina report of the HLWG;

our hopes for the future,

1. The need for a fully
comprehensve approach towards
asylum and migration

Working “here’ and “there’, teaches us
that certain push factors tend to act as the
maor trigger for migration and the search
for asylum in Europe. This is nothing
new. As early as 1992 the Internationa
Organisation for Migration (IOM) dated
that the push factors in the countries of
origin have more weight than the pull
factors in the recdving countries’?. A
combination of violent conflict, poverty,
increesingly extreme inequdities between
countries, the degradation of the
environment and world  population
growth ae dl factors that encourage
migration. Between 1989 and 1998 there
were 61 mgor amed conflicts, more than
one hillion people are presently living in
extreme povety and the income gap
between the richest 20% of the world's
population and the poorest 20% has more

%2 |OM, Migration and Development: Report on
the Tenth IOM Seminar on Migration, 57,
September 1992, Geneva.
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than doubled. There are no indications
whatsoever that migration pressures will
diminish in the coming yeas On the
contrary, present economic sructures will
even renforce the exising shocking
disparities between north and south and
push people to leave their countries.

It is not a secret that the gap between
those who “have’ and those who “have
not” is growing every day. Wha | mean
is that while we take for granted access to
hedth care or education, this is not the
cae for the people of Somdia
Afghanigan, Irag or Guinea, Sera
Leone or Congo. For example, AIDS,
which is caudng 25 million deahs a
yedr, is an epidemic manly affecting
poor people in the south: 95% of dl HIV-
infected people live in deveoping
countries. In the wes, thanks to the
avalability  of advanced medica
treetment, AIDS is becoming a disease
with which an HIV-pogtive person will
have to learn to live. In Africa the HIV-
postive man or woman will continue to
die asareault.

It is encouraging to see that Member
States wish to devedop an aea of
freedom, security and judice within the
European Union. At the same time it is
griking to note thet it is precisdy the lack
of freedom, security and justice beyond
the EU's borders that push people
deprived of their badc rights to migrate
towards unfamiliar places. In fact, most
of them would prefer - if they could - to
reman a home and enjoy freedom,
security and justice there.

We fed that an area of freedom, security
and judice within the EU can only be
redised if serious atention is pad to
encouraging and assding the
devedlopment of these conditions in the
asylum seekers and migrants  countries
of origin of. Tackling the root causes of

migration will have a pogtive impact on
the dedtiny of large numbers of people
and on migration flows themsdves. This
means concentrating on concrete  issues
such as fighting againg the production
and use of smdl ams and land-mines,
encouraging  the  devdopment  of
interngtiond crimind law as wdl as the
International  Criminal  Court (ICC). It
dso means a dronger commitment to
conflict prevention and fidd diplomecy
This more globd and redigtic gpproach
means moving far beyond the present
“Fortress Europe’ defensive gpproach of
controlled borders againg asylum seekers
and migrants.

Adopting a comprehensve gpproach
towards asylum and migration has to be
done in a very concrete way in order to
renforce  the protection of locd
populations within their own borders. It
will dso have a much more postive
influence and bendfit in the long term
than the eaboration of a concept focusng
exclusvdy on containment.
Condderation of such a comprehensve
goproach brings us draght to foregn
policy, development Cco-operation,
humanitaian  ad  and  economics.
Devdoping an effective asylum and
migration policy based on human dignity
and humanitarian principles is a complex
task. It cdls for other present redities to
be examined and their causes tackled. It
is clear that this goes far beyond the
opposng images of open or closed
borders,  multi-culturd  idedism  or
xenophobic clichés.

2. The High Levd Working Group
on Asylum and Migration

Along with many other organisaions and
individuas, we welcome the
establishment of the HLWG, ad
recognise that it has a red potentia for
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developing a comprehensive, cross-pillar
gpproach towards migration and asylum.

The concern we wish to address is
whether this potentid will redly develop
into a “root causes’ approach or whether
it will fade away into nothing more than a
window-dressing exercise in  placatory
European politics On the bass of the
draft action plans and other avalable
documents, we fear the latter is more
likdy. | would like to give some
explanations about our doubts and will
illugrate them by focusng on the action
plan for Somdia, a country in which we
have been present for nearly ten years.

Frg of dl, the HLWG's method of
sdecting countries  raises questions in
itsdf. Why did the HLWG not consider
elaborating an action plan for a poor
country such as Guinea where 55% of the
population has no access to hedth-care
sarvices and 62% are illiterate, and which
hosts 400.000 refugees from Sierra Leone
and Liberia? It seems that the sdection of
the countries is based on rather Euro-
centric motives, which is regrettable. But
as was sad before, this is just a

beginning...

As regards the dtuation in Somdia, we
have to say that the action plan gives a
good andyss, dthough the information
sources are not indicated and we regret
that the HLWG seems not to have made a
fidd vigt. Furthermore, some eements of
the gdtuation that we condder to be of
crucia importance are not addressed.

One overdght is tha nether the impact
of the soill-over of the Eritrea-Ethiopia
war into Somdia nor the darming sgns
of a forthcoming famine seem not to have
been taken into condderation. In July
1999 the Somdia Aid Co-ordinaing
Body (SACB), composed of donors, UN
agencies and various NGOs, issued a

drought and food emergency dert for
centrd and south Somdia where it
edimates that one million people are a
rik. The Somdia action plan does not
aufficiently stress the importance of these
indictions of a potentid humanitarian
drama.

Another issue is the fast-changing
dgtuation in Somdia This Somdia action
plan does not sufficiently emphasse the
fragility of the exiding socid dynamics
MSF experienced this fragility latdy in
Kismayo, where we have been working
in the city hospita for severa years and
succeeded in gaining the confidence of
the locd authorities In June this year,
ater two yeas of dability, the city
changed hands within the space of two
hours. Medicd daf and the locd
population group beonging to the former
clan in chage have been under heavy
pressure ever snce. After putting years of
effort into confidence building, the events
of June illustrate how quickly everything
can fdl gpat. It inevitably rases
gquestions about the capacity of the
HLWG for making adequate country
andyses and  effective  consequent
recommendations.

There is a lot to be sad about the
recommendations  formulated in  the
Somdia action plan. We have to point
out that the action plan is not a red mini-
Marshal Plan as was hoped for. In fact,
the recommendations contained in its
conclusons ae comprised of a lig of
ongoing posshiliies varying from vague
politicd measures that ae difficult to
implement to concrete border-control
measures that are certainly much esser to
enforcee.  There ae no indications
whatsoever as to which approach will be
given priority. Is there not a risk that
European Member States will pick up on
the containment recommendaions firg
and leave adde those deding with the
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red root causes of migration, which are
much more difficult to implement?

A second eement concerns the proposa
to make agreements or even, as it is
dated, “arrangements’ with the “de facto
leaders’ in different regions of Somdia
without, however, recognisng these
regions. These arangements would am
to facilitate the return of unsuccessful
asylum seekes or illegd  immigrants.
MSF wonders whether this proposa has
taken into account the concerns expressed
in the UN Secretary-Generd’'s latest
report on the dtudion in Somdia In his
report of 16 August 1999, Kofi Annan
warns that: “ Somali faction leaders or
warlords have not been ready to give up
their personal interests for the sake of
national reconciliation. The perpetuation
of the status quo had been more
profitable for them. External actors have
involved themselves in initiatives that run
counter to the peace process undertaken
by the Intergovernmental Authority on
Development (IGAD). The proliferation
of initiatives has encouraged the Somali
faction leaders to continue to play an
external actor against the order in order
to ensure that the status quo is
maintained in the country.” >3

In this respect, we must express our
concern a the risk of the peace process
being undermined if the EU does indeed
conclude such “arangements’ with de
facto leaders. Is the “return approach”
more vdid, even if it renforces the
power of locd forces than building a
“one voicg’ approach amed a
encouraging the capacity of the date in a
more genera sense?

The practicality of some
recommendations may adso be
questioned. “Measures to address the

%3 Report of the Secretary-General on the situation
in Somalia, §1999/882, August 16, 1999.

reception and protection capacities of
countries in the African region” focus on
the concept of re-admisson and regiona
contanment. But there is no andyss of
that regiond environment. What about
Kenya's policy towards Somdi refugees?
We should not forget that the Kenyan
authorities closed ther borders  with
Somdia la summer to avoid a new
influx of refugees Wha kind of
agreement has Kenya dgned a  the
internationd  levd? Do we have
guarantees that the rights of refugees as
foomulated in internationd  instruments
will be respected? Will we react as we
did in Albania, where the huge influx of
refugees brought the risk that the exiging
State and economy would be completely
destabilised? It seems to us that there is a
need for caution in regad to any
implementation of the Mmeasures
envisaging the reception of returnees and
we must keep in mind the red problems
in the region.

3. Hopesfor thefuture

We ae comfortable with some of the
measures proposed in HLWG action
plans and would wish to fully support
them. | am referring to the arams embargo
on Somdia, the continuation of efforts in
regard to mine awareness and surveys,
and the reinforcement of efforts amed a
peace-buildng messures and  the
reduction of conflict. We ae ds0 in
favour of the measures amed a bringing
to trid the perpetrators of serious
violations of internationd humanitarian
law and of crimes agang humanity, and
we support for the work carried out by
the UN High Commissoner for Human
Rights.

But why should the EU limit its efforts to
measures linking five spedfic countries?
Apat from the  country-by-country
approach adopted by the HLWG, MSF
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believes that EU Member States should
make more effort to address the globa
issues that are related to the root causes
of migration. Here, we think of concerns
such as combating the production and use
of gmdl ams and landmines the
devdopment of Interndtiona  crimind
law and access to drugs worldwide. There
ae preently severd  internaional
initiatives that deserve dronger support
from adl EU Member States These are
concrete initigtives that dready exis and
were usually launched or backed up by
members of the EU. | will limit mysdf to
four of them.

The anti-parsonnd mine campagn
has ganed dorength, but decisve
deps remain to be taken. The
presence of mines in countries of
origin is not a good incentive to stay
or return;

The Internationd Crimina Court has
been established and could become a
mgor tool for putting an end to
impunity, and a mgor focus in terms
of the “freedom, security and justice’
issues that would dlow people to
remain a home;

Regulating the export of wegpons
could dradicdly diminish levds of
violence throughout the world and
this should be seen in the light of the
“smdl am campagn’ supported by
the UN and EU countries such as
Bdgium;

Access to hedth and education could
be encouraged by increasing to 0.7%
the share of Member States GDP
dlocated for countries outsde “our
borders’.

If we want to be serious about root
causes and not just “pretend” to be
interested, there are red concrete
intiatives tha could be taken.
However, addressing the root causes
does not absolve doaes of thar

responghility to make efforts towards
developing a  protectionoriented
aylum policy within the EU. This
should be a broadly inclusve and
gender-sengtive interpretation of the
1951 Refugee  Convention, an
dternative  protection  datus  for
people in need of internationd
protection. It should make provison
for a decent reception system based
on humanitarian vaues and human

dignity.
Thank you.

ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Maria Teresa Gil-Bazo

Executive Officer of Amnesty
| nternational-EU Association

HLWG Action Plans; Assessment of
the Human Rights Dimension

Good afternoon. Amnesty Internationd
has been asked to present to you an
asessment of  the human  rights
dimenson of the Action Plans prepared
by the HLWG, which are today discussed
by the extraordinary European Summit in
Tampere.

When the HLWG was created in
December 1998, it was given the mandate
to elaborate Action Plans to address the
root causes of migration from 6 particular
countries of origin of specia concern for
the EU, adopting for that purpose a
comprehengve, inter-pillar approach. In
the minutes that will follow, we shdl try
to rase some the most relevant issues
rlaing to the human rights dimengon in
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the Action Pans with the god to
introduce some dements for discussion.
We ddl fird explan why a
comprehensve gpproach to asylum issues
is needed and why it is essentid that it
includes a drategy to enhance human
rights protection. We shdl then assess
whether the Action Plans do or do not
provide for such a srategy and why <o,
and we shdl daborate on ways to
improve the deficiencies.

It is common knowledge that one of the
man causes for migration worldwide is
the vidaion of humen rights which
leads to flight and to the request for
aylum in safe countries. It is necessary
to date that, as the HLWG itsdf
recognised in its find report, asylum is a
Separate subject to migration, based on
internationd  obligations  (4). In this
regard, refugee issues must be given
separde condderation when  establishing
a plan to address the root causes of
migration, in order to ensure that
adequate protection for those who flee
human rights abuses is guaranteed. A
comprehensive approach to the subject
will therefore have to address and
provide for solutions to human rights
violationsin countries of origin.

The Action Plans have underteken an
andyds of the human rights dtudion in
countries of origin. Such andyss may be
defined as generdly accurate,
notwithstanding the shortcomings that a
detaled critique would show, and which
cannot be developed at this moment, as it
would exceed the scope of our
presentation today. In fact, the Action
Pan on Afghanigan daes that the
humen right dStuation in the country is
“extremdy poor” (40) with serious
human rights violations beng committed
by both paties in the conflict, which
indude extrgudicid killings axd a
widespread use of the death pendty

throughout the country (41). The Action
Plan on Irag dates that despite the fact
that Irag is a party to internationd human
rights tredties, the “human rights Stuation
is darming” and that basc humen rights
dandards ae not applied (13). It
continues to sy that the regime has
“effectivdy diminaed the cdvil rights to
life, liberty and physcd integrity”, inter
alia. The Action Plan on Sri Lanka goes
further, as it dates tha the human rights
Studtion is a cause for concern, and that
the internd conflict leading to human
rights abuses and flight may “conditute a
vdid dam for asylum” (27). Such
assessment is condstent with the human
rights reports on the targeted countries
elaborated by both UN bodies and
international organisations, such  as
Amnesty Internationd.

However, despite the above referred
andyss and the expressed wish to
provide for a comprehensive approach, in
our view, the Plans do not provide for a
drategy to address effectivdly  such
human rights auses In fact, the
measures proposed ae clearly
imbaanced, with a strong weight given to
measures devoted to prevent migration
into EU Member States. On the contrary,
measures devoted to enhance human
rights respect ae unredigic, and
therefore ther implementation, as they
dand today, is not feasble, since they do
not include a detalled, concrete proposa
to address human rights abuses and
prevent further human rights violations.

Two mgor shortcomings can be pointed
out:

1. The lack of effective didogue with the
countries tackled.

2. The vagueness of the measures
proposed, in terms of content, timing
and financid implications.
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The HLWG dates in its find report thet
esentid  indruments of a  coherent
approach are didogue and cooperation
between the EU and the countries of
origin (11). However, such didogue and
cooperation does not seem to be in place
with the mgority of the coountries
addressed. In fact, no EU Member States
recognises the Tdiban Government,
which controls 90% of Afghan territory
(84). In addition, dl EC financed
activities in Kabul were suspended on 18
July 1998 (6) and UN personnel, which
was evacuated in 1998 has not yet
returned (124). In the case of Somdia,
diplomatic relations by Member States
broke off when the centrd government
fdl in 1991 and have 4ill not been re-
established (46). In the absence of such
necessxy didogue, it is difficult to see
how the EU can influence an
improvement in the internd dStuation of
those countries. Even more, in the case of
countries that hold good rdations with
the EU, an effective action to address
human  rights violations mus not
necessarily be teken for granted. For
ingance, the Action Plan on Si Lanka
dates that the sx EU Member States that
have missons in Si Lanka “enjoy an
excdlent  working rdationship”  (17).
However, it adso daes that “the Si
Lankan Government has made it clear
that it is not prepared to accept third party
medigtion as pat of any dtempt to
resolve the conflict” (25).

It is therefore clear that a fird Sep
towards an effective implementation of a
comprehensive approach to address the
root causes of migration, and particularly
human rights d&buses must be the
edablishment of an effective didogue
amed a cooperating with the country
concened in the deveopment of an
drategy to improve human rights respect.

But let us move further in our andyss
even in the presence of a condructive
didogue with countries of origin, would
the measures proposed by the Action
Plans be suitable to produce the desred
outcome?.

The measures proposed to address humaen
rights violaions reman vague they do
not include a detaled lig of gpecific
activities to be undertaken; often they do
not have red deadlines and findly, the
exact finendd implications of thar
implementation remain unclear.

In relation to the content, most of the
messures are not concrete enough to
dlow for thar proper implementation.
The 2 measures that the Action Plan on
Iraq proposes for Iraq as a whole in the
fidd of foregn policy ae “continue to
discuss the dtudion in lrag and the
posshility of EU initigive’, and
“encourage contacts with the lragi dites
in the academic and culturd spheres and
cooperation between univerdties’. The
Action Pan on Afghanigan includes
measures such as  dressng “the
importance of compliance with the
human  rights tresties to  which
Afghanigan is a dgnatory Sate’ or to
urge “the paties in Afghanigan to
drictly observe their amnesty
declaations’. These can hadly be
consdered “actions’ on the part of the
EU. More geared a improving the human
rights dtuation ae the messures
contained in the Action Plan on Somdlia,
which proposes actions such as “continue
to assg and facilitate conflict resolution
and the peace process’ (95 @); “continue
to look for ways to find a politica
Lolution in aess with  unresolved
conflicts’ (95. b); to “monitor and
prevent human rights violations’; as wdll
as the adoption of “measures to promote
tolerance and the protection of minority
rights’ (95 k). Some of the measures

“Guarantees to those who seek protection in or access to the European Union”



The ECRE Tampere Dossier

Page 60

contained in the Si Lanka Action Pan
include “continue to look for ways to find
a politica solution”, or “continue to raise
human rights issues with the Si Lankan
Government and through the appropriate
channels, withthe LTTE”.

In addition to the content, the financid
dde of the actions remans mogs
confusng. The proposed measures only
date whether there will or won't be
financid implications for thar
implementation, but no assessment of the
amount required is made. In some cases,
the action is sad to have financid
implications but no budget line is
identified; therefore no source for the
required funds has been dlocated yet.
One of the actions proposed by the
Action Pan on Irag is the simulation of
the democratic process. The financid
implication section in such action says
“yes/no”. It is hard to see how a measure
can have financid implications and a the
same time, not to have them, unless of
course it may depend on the concrete
activities underteken in the framework of
the action, and such activities are absent
in the Plan. Another example of the point
that we are addressing is the proposed
measure in the S Lanka Action Plan to
finance appropriately the Human Rights
Commisson edtablished in the country in
1997. Although the am of the action is to
provide for a proper funding of the
Human Rights Commisson, it is dated
that there are no financia implications.

These examples show tha an effective
drategy to address human  rights
violations is not yet in place The
measures proposed seem to be more
guiddines than concrele “plans  of
action”. As guidelines, they provide for a
podtive dating point. However, it is
necessty that a “plan of action” is
developed. Such drategy requires a
detailed description of the steps to be
taken and in which order; it must dso

give concrete deadlines, snce dating that
actions ae “ongoing” is not sufficient,
and it must deemine dealy which
bodies are respongble for developing the
drategy: to dlocae responghility within
the EU inditutions and/or Member States
is not sufficient.

A lag point to meke is the reation
between human rights measures and
immigration measures. Amnesty
International  is concerned  that  the
implementation of the measures amed a
controlling migration in asence of an
improvement in  the human rights
gtuation of the countries of origin, not
only ignores the specific protection needs
of refugees and asylum seekers, but may
adso conditute a breach of Internationa
Law in cetan circumstances. Therefore,
a ocontinuing assessment  of  the
implementation of the Action Plans needs
to be undertaken in order to ensure that
the rights of refugees and asylum seekers
are adequately protected.

Thank you very much for your attention.

ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Fatima Galani

Peace Activist

Why being a woman is enough reason
for asylum status.

Women'ssituation in Afghanistan
It has been years since the world taked

about the gppdling dtuation of the
femde  Afghan  population,  which
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incidentdly makes up more than 60% of
the country. All that has been done is
giving srong verbd opposition.
However, very little pressure has been
put on the paries concerned that could
have changed the Situation.

The tirdess campaign of Afghan and
non-Afghan women's organisations
succeeded in making the issue a world
publicised plight, but 1 cannot see any
action being taken by the UN or the
Western powers. Above dl, no forceful
condemnation whether by word or action
has come from the Mudim world.

An Afghan woman without husband,
father or brother is no better than a
person who has been buried dive. She
doesnt have to be politicdly active to
have problems with the authorities Her
mere  movement such  as  grocery
shopping, being ill and seeking medica
atention or getting out of the house on
any kind of erand could result in her
imprisonment or severe punishment. This
is dealy a violaion of badc human
rights.

Women, whether they are doctors, trained
nurses, teachers or housewives would be
treated in the same way. Mot of them
will not have any kind of financid
support.

They have only one option and that is to
get out of Afghanigan in the hope of a
better life in Pakigan, Iran or other
neighbouring countries.

One woman was soned to death for
trying to leave the country with a man
tha was not her rdative. Others live in
fer of thar lives for wha could be
congrued as misbehaviour a the dightest
pretext. Because they cannot work, those
without mde rdatives or husbands ae

dther sarving to death or begging on the
Street, even if they hold Ph.D.'s.

Women'sstuation in Pakistan

Life is no better in Pakigtan, Iran or other
neighbouring countries. This is because
most  humanitarian  organisations  that
generoudy looked after Afghan refugees
during the war againg the Soviet Union,
canot recognise or cope with new
arivds. The Afghan woman has to find
shelter, a job or perhaps schooling for her
children if she is a mother. You tdl me,
for a woman with no mde support are
any of these essentid deps easy? Of
course not. Those people living in
Pakistan for years and years have
problems in keeping their jobs or finding
new employment. So, what opportunities
does a new ariva have, epecidly if she
happens to be awoman?

There is not enough time here to tak
about the mos unfortunate girls and
women who have ended up in houses of
ill repute. There are many tragic dories
of these women who, in the hope of
findng a way of obtaning asylum in
Western countries, were deceived by or
lost what little money they had to people
cdled "Asylum Brokers' who chage
exorbitant fees for their services.

SO0 you can see, ther lives whether in
Afghanisan or in neighbouring countries
such as Iran and Pekistan are not very
different. A dngle woman or a woman
regponsble for her family needs specid
congderation in order to have a chance of
proving themsdves worthy of a decent,
norma life tha is taken for granted by
many of us.

It is important to know that many
Pakistanis and some other people from
neighbouring countries would pay a lot of
money and asume Afghan identity o
that they may have a better chance in
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sHtling in the Wedt. It is because they
have the means to pay off the "Asylum
Brokers' that more of them could find
thar way into the West where they would
stle. This shameful deception uses up
the asylum quotas for Afghans. It makes
it extremdy difficult for genuine Afghans
to obtain asylum in western countries.

People are coming anyway, paying as
much as 100% interest on the loan they
take to pay the “Asylum Brokers’ who
charge not less that US$12,000 to get
people to the West. It is an astronomica
aum for any Afghan man, let done
woman. In order to raise this money, or
indeed repay it, Afghans might be forced
to engage in illegd and often dangerous
activities like drug snuggling ad
progtitution.

This is indeed crippling for anyone with
littte money. This is why it is vitd to
make it legd and safe for those for whom
taking asylum is redly only a matter of
having a decent life or living a dow
humiliating degth. If only beng a woman
is enough reason for being granted
asylum many lives could be saved.
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ECRE EU Tampere Summit
Pardld Meeting
15 October 1999

Protection Not Control
Press Release

300 representatives of civil society
met today to say protection not
control.

International trafficking racket is a
Frankenstein created by
gover nments.

Governments have the power to
make harmonisation work in a
positive way.

Over 300 representatives of refugee
assiging NGOs from throughout Europe,
refugees themsdves  paliticians,  cvil
sarvants, the international press and other
members of civic society, came together
to express their concern a the eroson of
the humen rights framework within
which refugee protection has been
traditiondly developed. Practica
dternatives were put forward for the
development of a far and human asylum
policy for Europe, which took into
account the root causes of asylum.

Mrs Taja Haonen, the Finnish Foreign
Affars Miniger, was present to receive
the Conference Statement. She thanked
ECRE for ther important input in
promoting a humane and far asylum
policy. ‘NGOs are the nearest eyes and
ears of human beings,’ she sad.

Peer Baneke, Chief Executive of ECRE
sad: ‘It's about protection not control.
European governments have the power to
make hamonisation work in a pogtive

way.’

Nick Hardwick, Chair of ECRE, pointed
out that ‘The internationa trafficking
racket is a Frankenstein monster created
by governments. The more controls they
st up, the more energy they pump into
the mongter.’

Refugees were present to participate in
the debate and reminded the conference
tha asylum policy was not just about
datistics and control  but affected red
people.
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I ntroduction

This chapter includes the Presdency
Condusions®® of the Specid Mesting of
the  Europeen  Coundcil on the
Egablishment of an Area of Freedom,
Security and Justice, 15/16 October 1999,
Tampere, Fnland, as wdl as the
Observations®™ by the European Coundil
on Refugees and Exiles o the Presdency
Conclusons of the Tampere European
Council. These two documents should be
reed in conjunction, a the ECRE
Obsarvations follow the order in which
the Presdency Conclusons were written,
rather than attempt a thematic agpproach.
Moreover, some cross-referencing
between paragraphs has been necessary
in order to deduce their meaning. Findly,
aso included in this third chapter, are the
Observations™® by the United Nations
High Commisson for Refugess on the
Presdency Conclusons of the Tampere
European Council.

%«The Presidency Conclusions, Tampere
European Council, 15 and 16 October 1999”,
isincluded on pages 65-77 of thisDossier.
“Observations by the European Council on
Refugees and Exiles on the Presidency
Conclusions of the Tampere European
Council, 15 and 16 October 1999” (October
1999), is included on pages 78-81 of this
Dossier.

The Tampere Summit Conclusions: UNHCR's
Observations’ , is included on pages 82-84 of
thisDossier.

55

56 «

“Guarantees to those who seek protection in or access to the European Union”



The ECRE Tampere Dossier

Page 65

Presidency Conclusions,
Tampere European Council

15 and 16 October 1999

The European Council hdd a specid
meeting on 15 and 16 October 1999 in
Tampere on the creation of an area of
freedom, security and judice in the
European  Union. At the dat of
proceedings an exchange of views was
conducted with the Presdent of the
European  Paliament, Mrs  Nicole
Fontane, on the man topics of
discusson.

The European Council is determined to
develop the Union as an area of freedom,
security and judtice by meking full use of
the possbilities offered by the Treaty of
Amgerdam. The European Council sends
a drong politicd message to redffirm the
importance of this objective and has
agreed on a number of policy orientations
and priorities which will speedily make
thisarea aredity.

The European Council will place and
maintan this objective a the very top of
the politicadl agenda. It will keep under
condtant review progress made towards
implementing the necessary measures
and medting the deadlines st by the
Tresty of Amgerdam, the Vienna Action
Plan and the present conclusons. The
Commisson is invited to make a
proposal for an appropriate scoreboard to
tha end. The European Council
underlines the importance of ensuring the
necessary trangparency and of keeping
the European  Paliament  regulaly
informed. It will hold a full debae

asessng progress a  its  December
mesting in 2001.

In cdose connection with the area of
freedom, security and judtice, the
European Council has agreed on the
compogtion, method of work and
precticad arrangements (atached in the
annex) for the body entrused with
drawing up a draft Chater of
fundamental rights of the European
Union. It invites dl parties involved to
ensure that work on the Charter can begin

rapidly.

The European Council expresses its
gratitude for the work of the outgoing
Secretary-Generd  of the Council, Mr.
Jorgen Trumpf, and in paticular for his
contribution to the devdopment of the
Union following the entry into force of
the Treaty of Amsterdam.

Given that one of the foca points of the
Union's work in the years ahead will be
to drengthen the common foreign and
security  policy, induding developing a
European security and defence policy, the
European Council expects the new
Secretary-Generd  of the Council and
High Representative for the CFSP, Mr.
Javier Solana, to make a key contribution
to this objective. Mr. Solana will be adle
to rdy on the full backing of the
Europeen Council in  exercigng his
powers according to Article 18(3) of the
Tresty 0 he can do full judice to his
tasks. His responghilities will indude co-
operating with the Presdency to ensure
that deiberations and action in foreign
and security policy meters are efficiently
conducted with the am of fodeing
continuity and consstency of policy on
the basis of the common interests of the
Union.
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TOWARDS A UNION OF
FREEDOM, SECURITY AND
JUSTICE:

THE TAMPERE MILESTONES

1. From its very beginning European
integration has been firmly rooted in
a sShared commitment to freedom
based on human rights, democratic
inditutions and the rule of law.
These common vaues have proved

necessary for securing peace and
developing  prosperity in  the
European Union. They will dso
serve a a conegstone for  the
enlarging Union.

2. The European Union has dready put
in place for its ctizens the mgor
ingredients of a shaed aea of
progperity and peace a dngle
market, economic and monetary
union, and the capacity to take on
globd  politicd and  economic
chdlenges The chdlenge of the
Amgerdam Treaty is now to ensure
that freedom, which incdudes the
right to move fredy throughout the
Union, can be enjoyed in conditions
of security and justice accessble to
al. It is a project which responds to
the frequently expressed concerns of
citizens and has a direct bearing on
their daily lives

3. This freedom should not, however,
be regarded as the exclusve preserve
of the Union's own citizens. Its very
exigence acts as a draw to many
others world-wide who cannot enjoy
the freedom Union citizens take for
granted. It would be in contradiction
with Europe's traditions to deny such
freedom to those whose
cdrcumgances lead them judifiably
to seek access to our territory. This
in turn requires the Union to develop

common polices on asylum and
immigration,  while  te&king  into
account the need for a consstent
control of externa borders to stop
illegd immigration and to combet
those who organise it and commit
related internationd crimes. These
common policies must be based on
principles which are both clear to our
owvn dtizens ad dso  offer
guarantees to those who seek
protection in or access to the
European Union.

The am is an open and secure
European Union, fully committed to
the obligations of the Geneva
Refugee Convention  and  other
rdevant humaen rights indruments,
and able to respond to humanitarian
needs on the bass of solidarity. A
common approach must aso be
developed to ensure the integration
into our societies of those third
country ndionds who ae lawfully
resdent in the Union.

The enjoyment of freedom requires a
genuine area of justice, where people
can approach courts and authorities
in any Member State as easly as in
ther own. Criminds mugs find no
ways of exploiting differences in the
judicid systems of Member States.
Judgements and decisons should be
respected and enforced throughout
the Union, while safeguarding the
basc legd cetanty of people and
€conomic operators. Better
compatibility and more convergence
between the legd sydems of
Member States must be achieved.

People have the right to expect the
Union to address the threat to their
freedom and lega rights posed by
serious crime. To counter these
threats a common effort is needed to
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10.

prevent and fight crime and crimind
organisations throughout the Union.
The joint mobilistion of police ad
judicid resources is needed to
gQuarantee that there is no hiding
place for criminals or the proceeds of
crime within the Union.

The area of freedom, security and
jusice should be based on the
principles of trangparency and
democratic control. We must develop
an open didogue with civil society
on the ams and principles of this
aea in order to drengthen citizens
acceptance and support. In order to
maintain  confidence in  authorities,
common standards on the integrity of
authorities should be developed.

The European Council condders it
essentid that in these aess the
Union should aso develop a capecity
to actt and be regarded as a
sgnificant partner on the

international scene. This  requires
close co-operation with partner
countries and internationd
organisations, in  paticular  the

Council of Europe, OSCE, OECD
and the United Nations.

The European Council invites the
Council and the Commisson, in
close co-operation with the European
Parliament, to promote the full and
immediade implementation of the
Treaty of Amgterdam on the basis of
the Vienna Action Plan and of the
folowing politicd guiddines and
concrete objectives agreed here in
Tampere.

A COMMON EU ASYLUM AND
MIGRATION POLICY

The separate but closdy related
issues of asylum and migration cdl

11.

12.

for the devdopment of a common
EU pdicy to indude the following
elements.

Partnership  with  countries of

origin

The European Union needs a
comprehensive approach to
migration addressing politica,

human rights and development issues
in countries and regions of origin and

trangt. This requires combating
poverty, improving living conditions
and job opportunities, preventing
conflicts and consolidating
democratic dates and  ensuring
regpect for human rights in
paticua  rights of  minorities,

women and children. To that end, the
Union as wdl as Member States are
invited to contribute, within ther
respective  competence under the
Tredties, to a greater coherence of
internd and externd policies of the
Union.  Patnership  with  third
countries concerned will adso be a
key element for the success of such a
policy, with a view to promoting co-
development.

In this context, the European Council
welcomes the report of the High
Levd Working Group on Asylum
and Migration s&t up by the Council,
and agrees on the continuation of its
mandate and on the drawing up of
further Action Plans. It consders as a
ussful contribution the fird action
plans dravn up by that Working
Group, and approved by the Council,
and invites the Council and the
Commisson to report back on their
implementation to the European
Council in December 2000.
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13.

14.

15.

A Common
System

European Asylum

The European Council regffirms the
importance the Union and Member
States attach to absolute respect of
the right to seek asylum. It has
agreed to work towards establishing
a Common European  Asylum
Sysem, based on the full and
indusve gpplication of the Geneva
Convention, thus ensuring  that
nobody is sent back to persecution,
i.e. mantaning the principle of non
refoulement.

This Sysem should include, in the
short term, a cler and workable
determination of the Sate
repongble for the examination of an

asylum goplication, common
dandards for a far and efficient
asylum procedure, common

minimum conditions of reception of

asylum seekers, and the
goproximation of rules on the
recogniton and content of the
refugee datus. It should dso be
completed with  measures  on
subsdiay forms of  protection

offering an appropriate Satus to any
person in need of such protection. To
that end, the Council is urged to
adopt, on the bads of Commisson
proposals, the necessary decisons
according to the timetable set in the
Tresty of Amgerdam and the Vienna
Action Plan. The European Council
dresses the importance of consulting
UNHCR and other internationa
organisations.

In the longer term, Community rules
should leed to a common asylum
procedure and a uniform datus for
those who are granted asylum vdid
throughout the Union. The
Commisson is asked to prepare

16.

17.

within one year a communicaion on
this maiter.

The European Council urges the
Council to step up its efforts to reach
agreement on the issue of temporary
protection for displaced persons on
the bass of <olidarity between
Member States. The European
Council believes that condderation
should be gven to making some
form of financid resarve avalable in
gtuations of mass influx of refugees
for temporay protection. The
Commission is invited to explore the
posshilitiesfor this.

The European Council urges the
Council to findise promptly its work
on the sysdem for the identification
of asylum seekers (Eurodac).

Fair treatment of third country
nationals

18. The European Union must ensure far

19.

trestment of third country nationds
who resde legdly on the territory of
its Member States. A more vigorous
integration policy should am a
granting them rights and obligations
comparable to those of EU citizens.

It chould dso enhance non
discrimination  in economic, socid
and cuturd life and deveop
meassures  agangd  racism  and
xenophobia.

Buildng on the  Commisson
Communication on an Action Pan
agang Racism, the European
Council cdls for the fight agang

racism and xenophobia to be stepped
up. The Member States will draw on
best practices and experiences. Co-
operation  with  the  Europesn
Monitoring Centre on Racism and
Xenophobia and the Council of
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20.

21.

Europe will be further srengthened.
Moreover, the Commisson is invited
to come forward as soon as possible
with proposds implementing Article
13 of the EC Treaty on the fight
agang racism and xenophobia. To
fight agang disoriminaion more
genegrdly the Member States ae
encouraged to draw up nationd
programmes.

The European Council acknowledges
the need for approximation of
nationd legidations on the
conditions for admisson  and
resdence of third country nationds,
based on a shared assessment of the
€conomic and demographic
devdopments within the Union, as
wel as the dtudion in the countries
of origin. It requests to this end rapid
decisons by the Council, on the
bass of proposals by the
Commisson. These decisons should
take into account not only the
reception capacity of each Member
State, but dso ther higoricd and

culturd links with the countries of
origin.
The legd daus of third country

nationas should be approximated to
that of Member States’ nationas. A
person, who has resded legdly in a
Member State for a period of time to
be determined and who holds a long-
term residence permit, should be
granted in that Member State a set of
uniform rights which are as near as
possble to those enjoyed by EU
citizens, eg. the right to redde
receve education, and work as an
employee or sdf-employed person,
as wdl as the principle of non
discrimingtion  vis-avis the ditizens
of the State of resdence. The
European Council endorses the
objective tha long-teem legdly

22.

23.

resdent third country nationds be
offered the opportunity to obtain the
nationdity of the Member Sate in
which they are resdent.

. Management of migration flows

The European Council dresses the
need for more efficent management
of migration flows a dl ther dages.
It cdls for the development, in close
co-operdtion with countries of origin
and trangt, of information campagns
on the actud possbilities for legd
immigration, and for the prevention
of dl forms of trafficking in human
beings. A common active policy on
visas and fadse documents should be
further developed, including closer
co-operation between EU consulates
in third countries and, where
necessary, the edablishment of
common EU visaissuing offices

The European Council is determined
to tackle a its source illegd
immigration, especidly by
combating those who engage in
trafficking in human bengs and
economic exploitetion of migrants. It
urges the adoption of legidation
foreseeing savere sanctions againgt
this sious crime. The Councl is
invited to adopt by the end of 2000,
on the bass of a proposad by the
Commisson, legidaion to this end.
Member States, together  with
Europol, should direct their efforts to
Oetecting and  dismantling  the
caimind networks involved. The
rigts of the vidims of such
activities shdl be secured  with
gpecid emphasis on the problems of
women and children.

24. The European Council cdls for closer

co-operaion and mutual technica
assstance between the Member

“Guarantees to those who seek protection in or access to the European Union”



The ECRE Tampere Dossier

Page 70

25.

26.

27.

States’ border control services, such
a exchange programmes and
technology transfer, especidly on
maritime borders, and for the rapid
incluson of the gpplicant States in
this co-operation. In this context, the
Council wecomes the memorandum
of underganding between Itdy and
Greece to enhance co-operation
between the two countries in the
Adrigcic and lonian seas in
combating organisd crime,
smuggling and trafficking of persons.

As a consequence of the integration
of the Schengen acquis into the
Union, the candidate countries must
accept in full that acquis and further
measures  building upon it. The
European  Council  dresses  the
importance of the effective control of
the Union's future externad borders
by specialised trained professonals.

The European Council cdls for
assgance to countries of origin and
trangt to be developed in order to
promote voluntary return as wel as
to hep the authorities of those
countries to drengthen their ability to
combat effectivdy  trafficking in
human beings and to cope with ther
reedmisson obligations towards the
Union and the Member States.

The Amgderdam Treaty conferred
powers on the Community in the
fidd of readmisson. The European
Council invites the Councl to
conclude readmisson agreements or
to include standard clauses in other
agreements between the European
Community and rdevant  third
countries or groups of countries.
Condderation should adso be given
to rules on interna readmission.

B.

28.

29.

30.

31.

A GENUINE EUROPEAN AREA
OF JUSTICE

In a genuine European Area of

Judice individuds and busnesses
shoud not be prevented or
discouraged  from  exercisng  ther
rigts by the incompatibility or
complexity of legd and
adminigrative  sygems in  the
Member States.

Better accessto justicein Europe

In order to facilitate access to justice
the European Council invites the
Commisson, in co-operation with
other relevant fora, such as the
Council of Europe, to launch an
information campaign and to publish
gppropriate “user guides’ on judicid
co-operation within the Union and on
the legd sysdems of the Member
States. It dso cdls for the
edablishment of an easly accessble
information sysem to be maintained
and up-daed by a network of
competent nationd authorities.

The European Council invites the
Council, on the bass of proposas by
the Commisson, to edadlish
minimum  dandards  ensuring an
adequate levd of legd ad in cross
border cases throughout the Union as
well as specid common procedura
rues for smplified and accderaed
cross-border  litigation on  smdl
consumer and commercid clams, as
well as mantenance clams, and on
uncontested cams. Alternative,
extra-judicid procedures should aso
be created by Member States.

Common minimum sandards should
be st for multilingud forms or
documents to be used in cross-border
court cases throughout the Union.
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32.

VI.

33.

Such documents or forms should
then be accepted mutudly as valid
documents in dl legad proceedings in
the Union.

Having regard to the Commisson's
communication, minimum  standards
should be drawn up on the protection
of the victims of crime in paticular
on crime victims access to judice
and on ther rights to compensation
for damages, including lega cods In
addition, nationa programmes
should be set up to finance measures,
public and non-governmenta, for

asSdance to and protection of
victims
Mutual recognition of judicial
decisions
Enhanced mutud  recognition  of

judicid decisons and judgements
and the necessary approximation of
legidation  would  faclitate  co-
operation between authorities and the
judicid  protection of individud
rightss. The European  Council
therefore endorses the principle of
mutual  recognition  which, in its
view, should become the cornerstone
of judicid co-operation in both civil
and cimind matters  within  the
Union. The principle should apply
both to judgements and to other
decisons of judicid authorities.

In civil metters the European Council
cdls upon the Commisson to make a
proposd for further reduction of the
intermediste measures which are dill
required to enable the recognition
and enforcement of a decison or
judgement in the requested State. As
a firs dep thee intermediate
procedures should be abolished for
titles in regpect of amdl consumer or
commercid cdams and for certan

35.

36.

37.

judgements in the fidd of family
litigation  (eg. on  mantenance
dams and vigting rights). Such
decisons would be automaticdly
recognised throughout the Union
without any intermediate
proceedings or grounds for refusal of
enforcement. This  could be
accompanied by the setting of
minimum  dandards  on  specific
aspects of civil procedurd law.

With respect to crimind matters, the
European Council urges Member
States to speedily ratify the 1995 and
1996 EU Conventions on extradition.
It condders tha the formd
extradition procedure should be
abolished among the Member States
as far as persons are concerned who
ae fleang from judice after having
been findly sentenced, and replaced
by a smple transfer of such persons,
in compliance with Article 6 TEU.
Congderation should dso be given
to fagt track extradition procedures,
without prgudice to the principle of
far trid. The European Council
invites the Commisson to meke
proposds on this mater in the light
of the Schengen Implementing
Agreement.

The principle of mutud recognition
should also apply to pre-trid orders,
in paticular to those which would
enable competent authorities quickly
to secure evidence and to seize assets
which are easly movable; evidence
lawfully gathered by one Member
Stae's  authorities  should  be
admissble before the courts of other
Member States, taking into account
the standards that apply there.

The European Council asks the
Council and the Commisson to
adopt, by December 2000, a
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VII.

38.

39.

40.

programme  of messures  to
implement the princdple of mutud
recognition. In this programme, work
should aso be launched on a
European Enforcement Order and on
those aspects of procedural law on
which common minimum sandards
are considered necessary n order to

faclitate the gpplication of the
principle  of mutud  recognition,
repecting  the  fundamenta  legd

principles of Member States.
Greater convergencein civil law

The European Council invites the
Council and the Commisson to
prepare new procedurd legidation in
cross-border cases, in particular on
those elements which are
indrumental  to smooth judicd co-
operation and to enhanced access to
lawv, eg. provisond measures,
taking of evidence, orders for money
payment and time limits.

As regads subgantive law, an
ovedl sudy is requested on the
need to approximate Member States
legidation in civil métters in order to
eiminate obgsacles to the good
functioning of civil proceedings The
Council should report back by 2001.

A UNIONWIDE
AGAINST CRIME

FIGHT

The European Council
committed to reinforcing the fight
agangt sious organised  and
transnationd cime. The high levd
of safety in the area of freedom,
security and judtice presupposes an

is deeply

efficient ad comprehensve
goproach in the fight agang Al
foms of ocime A bdanced

devdopment of unionwide measures
agang crime should be achieved

while protecting the freedom and
legd rights of individuds and
€conomic operators.

VIII. Preventing crime at the level of

41.

42.

43.

theUnion

The European Council cdls for the
integration of crime  prevention
aspects into actions againgt crime as
wel as for the further development
of  ndiond cime  prevention
progranmes.  Common  priorities
should be developed and identified in
crime prevention in the externd and
internd policy of the Union and be
taken into account when preparing
new legidation.

The exchange of best practices
should be developed, the network of
competent nationd  authorities  for
crime prevertion and co-operation
between naiond crime prevention
organisations should be strengthened
and the posshility of a Community
funded programme should be
explored for these purposes. The first
priorities for this co-operation could
be juvenile, urban and drug-related
crime.

. Stepping up co-operation against

crime

Maximum benefit should be derived
from co-operation between Member
Sates authorities when investigeting
cross-border crime in any Member
State. The European Council cdls
for joint invedtigaive teams as
foreseen in the Treaty to be set up
without delay, as a fird dep, to
combat trafficking in drugs and
human bengs as wel as terrorism.
The rules to be set up in this respect
should dlow representatives  of

Europal to participate, as
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gopropriate, in such teams in a European  Council  requests  the
support capacity. Council to adopt the necessary legd

ingrument by the end of 2001.

44. The European Council cdls for the

45.

46.

esablishment of a European Police
Chiefs operationd Task Force to
exchange, in co-operaion  with
Europol, experience, best practices
and information on current trends in
cross-border crime and contribute to
the planning of operative actions.

Europol has a key role in supporting

unionwide crime prevention,
andyses and  invedigation.  The
European Council cdls on the

Council to provide Europol with the
necessary support and resources. In
the near future its role should be
drengthened by means of receiving
operationa data from Member States
and authorisng it to ask Member
States to initiate, conduct or
coordinate investigations or to creste
joint invedigaive teams in certan
aess of cime while respecting
sygtems of judicdad control in
Member States.

To reinforce the fight agangt serious
organised crime, the  European
Council has agreed that a unit
(EUROJUST) should be st up
composed of national prosecutors,
magidrates, or police officers of
equivdlent  competence,  detached
from each Member State according
to its legd sysgem. EUROJUST
should have the task of fadlitating
the proper coordination of nationa
prosecuting  authorites and  of
supporting  crimind  investigations  in
organised crime cases, notably based
on Europol’s andyss, as wdl as of
co-opaating cosy with  the
European  Judicid  Network, in
paticuar in order to smplify the
execution of letters rogatory. The

47.

48.

49.

50.

A European Police College for the
traning of senior law enforcement
officdads should be edablished. It
should gart as a network of existing
nationd traning inditutes. It should
aso be open to the authorities of
candidate countries.

Without prgudice to the broader
aess envisaged in the Treaty of
Amgerdam and in the Vienna Action
Plan, the European Council considers
that, with regard to nationd crimina
law, efforts to agree on common
definitions, incriminations ad
sanctions should be focused in the
fird ingance on a limited number of
sectors of particular relevance, such

& financid crime (money
laundering, corruption, Euro
counterfating),  drugs  trafficking,
trafficking in human  beings

paticularly exploitation of women,
sexud exploitation of children, high
tech crime and environmenta crime.

Serious economic crime  increasngly
has tax and duty aspects. The
European Council therefore cals
upon Member States to provide full
mutud  legd assdance in  the
investigetion and  prosecution  of
serious economic crime,

The European Council underlines the
importance of addressng the drugs
problem in a comprehensve manner.
It cals on the Council to adopt the
2000-2004 European Strategy
agang Drugs before the European
Council meeting in Helsinki.
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X. Special action againgt money procedures on money laundering
laundering (eg. tracing, freezing and
confiscating funds). The scope of
51. Money laundering is a the very heart aimind  activiies which  condtitute
of organised crime. It should be predicate  offences for  money
rooted out wherever it occurs. The laundering should be uniform and
European Council is determined to aufficiently broad in dl Member
ensure that concrete steps are taken States.
to trace, freeze, seize and confiscate
the proceeds of crime. 56. The European Council invites the
Council to extend the competence of
52. Member States ae urged to Europol to money laundering in
implement fully the provisons of the generd, regardiess of the type of
Money Laundering Directive, the offence from which the laundered
1990 Strasbourg Convention and the proceeds originate.
Financid  Action Task  Force
recommenddions dso in dl ther 57. Common dandards should be
dependent territories. developed in order to prevent the use
of corporations  and entities
53. The European Council cdls for the regitered outsde the jurisdiction of
Council and the European Parliament the Union in the hiding of crimind
to adopt as soon as possible the draft proceeds and in money laundering.
revised directive  on money The Union and Member States
laundering recently proposed by the should make arrangements with third
Commission. country offshore-centres to ensure
efficient and trangparent co-operation
54. With due regard to data protection, in mutud legd assgance following
the trangpaency of  financid the recommendations made in this
transactions and  ownership  of aea by the Financid Action Task
corporate  entities  should  be Force.
improved and the exchange of
information  between the exiding 58. The Commission is invited to draw
finendad intdligence  units  (FIU) up a report identifying provisons in
regarding  suspicious  transactions naiond  banking, finandd and
expedited. Regardless of secrecy corporate legidation which obstruct
provisons gpplicable to banking and international Co-operation. The
other commercid activity, judicid Council is invited to draw necessary
authorities as wel as FIUs must be conclusons on the bass of this
entitled, subject to judicid control, to report.
receive information when  such
information is necessary to D. STRONGER EXTERNAL
investigate money laundering. The ACTION
European Council cdls on the
Council to adopt the necessary 59. The European Council underlines
provisons to this end. that al competences and instruments
a the disposd of the Union, and in
55. The European Council cdls for the paticular, in extend reations must

goproximation of crimind lawv and

be usd in an integrated and
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60.

61.

62.

consstent way to build the area of
freedom, security and justice. Justice
and Home Affars concerns must be
integrated in  the definition and
implementetion of other  Union
policies and activities.

Ful use mus be mede of the new
possbilities offered by the Treaty of
Amgerdam for externd action and in
paticular of Common Strategies as
well as Community agreements and
agreements based on Article 38
TEU.

Clear priorities, policy objectives and
measures for the Union's externd
action in Jugice and Home Affars
should be  defined. Specific
recommendations should be drawn
up by the Council in close co
operation with the Commisson on
policy objectives and measures for
the Union's externd action in Judtice
and Home  Affars  induding
questions of working dructure, prior
to the European Council in June
2000.

The European Council expresses its
support  for regiond  co-operation
agang organised cime involving
the Member States and third
countries bordering on the Union. In
this context it notes with stisfaction
the concrete and practicd results
obtaned by the  surrounding
countries in the Bdtic Sea region.
The European Council attaches
particular importance to regiond co-
operation and devdopment in the
Bakan region. The European Union
welcomes and intends to participate
in a FEuropean Conference on
Development and Secuity in the
Adriatic and lonian aea to be
organised by the Itdian Government
in Itdy in the firga hdf of the year

2000. This initigtive will provide
valuable support in the context of the
South Eastern Europe Stability Pact.

ANNEX
COMPOSITION METHOD OF
WORK AND PRACTICAL

ARRANGEMENTS FOR THE BODY
TO ELABORATE A DRAFT EU
CHARTER OF FUNDAMENTAL
RIGHTS, AS SET OUT IN THE
COLOGNE CONCLUSIONS

A. COMPOSITION OF THE BODY
(i) Members

(& Heads of State or Government of
Member States

Fifteen representatives of the
Heads of State or Government of
Member States.

(b) Commisson

One representative of  the
Presdent of the European
Commisson.

(c) European Parliament

Sxteen membeas of the
European Paliament to be
designated by itsdlf.

(d) Nationa Parliaments

Thity members of nationd
Paliaments (two from each
nationd  Paliament) to be
designated by national
Parliaments themsdlves.

Members of the Body may be
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(i)

(ii)

)

v)

replaced by dtenates in the
event of being unable to attend
mestings of the Body.

Chairperson and Vice-Chairpersons
of the Body

The Chairperson of the Body shdl be
elected by the Body. A member of
the European Parliament, a member
of a nationd Paliament, and the
representative of the Presdent of the
European Council if not eected to

the Char, sdl at a Vice
Chairpersons of the Bodly.
The member of the European

Parliament acting a Vice-
Chairperson shdl be eected by the
members of the European Parliament
sarving on the Body. The member of
a nationd Parliament acting as Vice-
Chairperson shal be eected by the

members of nationd Paliaments
serving on the Body.
Obsarvers

Two representatives of the Court of
Jugtice of the European Communities
to be designated by the Court.

Two representatives of the Council
of Europe, including one from the
European Court of Human Rights.

Bodies of the European Union to be
invited to give ther views

The Economic and Socid Committee
The Committee of the Regions
The Ombudsman

Exchange of views with the applicant
States

(Vi)

An gppropriate exchange of views
should be held by the Body or by the

Charperson  with  the  gpplicant
States.
Other bodies, socia groups or

experts to be invited to give ther
views

Other bodies, socid groups and
experts may be invited by the Body
to give ther views.

(vii) Secretariat

0)

The Generd Secretariat of the
Council shdl provide the Body with
secretariat services. To ensure proper
coordination, close contacts will be
edablished with the  Generd
Secretariat of the  European
Paliament, with the Commisson
and, to the extent necessary, with the
SeCretariats of the nationa
Parliaments.

WORKING METHODS OF THE
BODY

Preparation

The Charperson of the Body ghdl,
in close concertation with the Vice-
Chairpersons, propose a work plan
for the Body and peform other
appropriate preparatory work.

Trangparency of the proceedings
In principle, hearings held by the

Body and documents submitted at
such hearings should be public.
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Working groups

The Body may edablish ad hoc
working groups, which shdl be open
to al members of the Bodly.

Drafting

On the basis of the work plan agreed
by the Body, a Drafting Committee
composed of the Chairperson, the
Vice-Chairpersons and the
representative  of the Commission
and asssed by the Gened
Secretariat of the Council, ghal
eaborate a  prdiminay  Draft
Charter, taking account of drafting
proposals submitted by any member
of the Body.

Each of the three Vice-Charpersons
ddl regulaly consult  with  the
respective component pat of the
Body from which he or dhe
emanates.

Elaboration of the Draft Chater by
the Body

When the Charperson, in close
concertation with the  Vice
Chairpersons, deems that the text of
the draft Charter elaborated by the
Body can eventudly be subscribed to
by dl the paties it shdl be
forwarded to the European Council
through the norma  preparatory
procedure.

PRACTICAL ARRANGEMENTS

The Body shdl hold its mestings in
Brusds, dtenady in the Coundil
and the European  Paliament
buildings.

A complete language regime shdl be
gpplicable for sessons of the Body.
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- guiddines lad down in the
Observations by the CondUSors.
European Council on
Refugees and Exiles 3. ECRE welcomes the
_ _ acknowledgement that asylum and
on the Presidency Conclusions migration are two different, but inter-
of the Tampere European linked, phenomena and should be
15 and 16 October 1999 4. The comments below take the order

General Remarks

1. The European Council on Refugees

2.

and Exiles (ECRE), representing 68
refugee asssing NGOs active in 25
European Countries, broadly
welcomes the Conclusons of the
Tampere European Council. The
organisation is encouraged by the
pogtive  commitment of the
Council’s Conclusons with regard to
the right to seek asylum and by the
impetus given to the development of
hamonised asylum polices  with
“guarantees to those who seek
protection in or access to the
European Union”. These guarantees
are crucid, as the best asylum policy
in the world is no use unless refugees
can access its protection.

ECRE Dbdieves that if the
Conclusons are implemented in the
oirit in which they have been
written this would be a step towards
a protection-oriented asylum policy.
However, ECRE will reman vigilant
as the key isin the implementation
of the commitments made in the
Conclusions. In this context ECRE
condders that the European Council
in  December 2001, assessing
progress made, will be an important
occason to messure the levd of
commitment and sncerity of EU
Member States in trandaing into
concrete  measures  the  policy

in which they ae written in the
Conclusons rather than atempt a
thematic approach. Some cross-
referencing between paragraphs is
necessaty to deduce their meaning.
The comments are drawn from the
agreed postions of ECRE and from
discussons  within  the  organistion
about the Conclusons and more
generdly.

Towards a Union of Freedom, Security

and Justice: The Tampere Milestones

5.

Paragraph 1. ECRE is encouraged
that the EU sees human rights,
democratic inditutions and the rule of
lav as a cornerstone for enlargement
of the Union, which has profound
implications for the protection of
refugees.  This  perspective  on
enlagement means tha migration
policy respects the absolute right to
sk asylum and does not only
concentrate on strengthening  border
controls in Central and Easten
Europe. With respect to EU re
admisson agreements with countries
of trangt in Centrd and Eagtern
Europe and externad controls ECRE
sounds a note of warning, see below
point 20.

Paragraph 2. ECRE agrees tha the
chdlenge of the Amgterdam Treaty is
to ensure freedom to all. The explicit
reference to freedom of movement is
welcome. Taken with Paragraph 3,
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ECRE takes this to include dso the
freedom of movement of refugees
within the Union.

. Paragraph 3: ECRE agrees tha
freedom should not be only the
preserve of EU citizens and that such
freedom should not be denied to those
who judtifiably seek access to the EU.
This means that people in need of
international  protection should be
able to access the territory of the EU
and have an opportunity to gan
protection. The formulation of this
paragraph, in which the requirement
to devdop common policies on
aylum and immigration follows from
the need to guarantee freedom, is
greatly encouraging and has to mean
that immigration control measures
mug be in ful compliance with
absolute respect of the right to seek

asylum.

. Paragraph 4: Fdlowing on from
Paragraph 3, ECRE wecomes the

am of the Council to ensure an open
and secure European  Union, fully
committed to the obligations of the
Refugee Convention. This means that
interdiction measures which deny the
opportunity to flee persecution, such
as carigs sanctions, visa regimes
and gate and pre-boarding checks,
must be changed in order to guarantee
access to protection. Further deterrent
messures, such as detention  of
aylum-seekers, must adso change if
the stated aim isto be achieved.

. Further under Paragraph 4 ECRE
welcomes the commitment to other
human rights indruments in the
protection and reception of refugees.
This mug incdude not only the
Univeesd  Dedaation of Humean
Rights and the Internationd Bill of
Rights, but dso regiond ingruments
such as the European Convention on

10.

Human Rights and ingruments for the
protection of minorites and of
women and children.

Paragraph 7: ECRE agrees that an
area of freedom, security and justice
should be transparent and under
democratic control. We especidly
welcome the prospect of an open and
informed didogue with civil socidty.
Teken with Declaration 17 to the
Amgerdam Treaty, and Paragraph 8,
ECRE tkes this a a firm
commitment to have timey
conaultations with UNHCR and other
relevant  internationd  organisations,
like ECRE, on the deveopment of

EU asylum policy.

A Common EU Asylum and Migration

11.

Policy

Paragraph 11: ECRE wecomes a
comprehensive approach to
migration and the cal for a greater
coherence of the intend and
externa policies of the Union. We
are encouraged that the Council has
asked in Paragraph 12 for a report on
implementation of measures on the
comprehensive approach after a year.
Implementation of concrete
measures to improve human rights
and poverty in countries of origin is

cucid to the success of a
comprehensive approach.
Implementation adso requires

transparency and flexibility in the
work of the High Leve Working
Group on Asylum and Migration
(HLWG). We ae equaly
encouraged that transparency and
consultation with outsde experts is
now positively required by
Paragraphs 7 and 8 of the
Conclusons. In this context ECRE
urges the European Union to involve
UNHCR and rdevant internationa

“Guarantees to those who seek protection in or access to the European Union”



The ECRE Tampere Dossier

Page 80

non governmentd organisions in
consultetions  about  the  further
development of the exising and new
Action Plans as soon as possible. The
European Union should ensure that
the HLWG's Action Plans are not st
in stone, but develop according to
events.

12. Paragraph ~ 13:  ECRE  wamly

welcomes the Council’s
reffirmation of the importance of
“absolute respect of the right to
seek asylum”. Such an absolutist
approach means that asylum, and
access to asylum, can never be
subordinated to control measures.

13. ECRE further wdcomes the fact that

a Common European Asylum
System will be based on a “full and
inclusive application of the Geneva
Convention, thus ensuring that
nobody is sent back to persecution”.
This means that the Council requires
Member States which apply an
incorrect  interpretation  of  the
Convention, e.g. one which does not
cover persecution by  non-dtate
agents, to activdy change that
interpretation. It aso means that
asylum policy and practice must be
gender-sengtive  and  child-centred.
The guidance of UNHCR as
guarantor of the Refugee
Convention, should be followed as to
the correct interpretation of the
Convention.

14. Paragraph 14: ECRE bdlieves that an

harmonised  interpretation of the
Refugee Convention is possbly the
dngle most important factor in the
creetion of a Common European
Asylum System and should be dedt
with sooner rather than later. Taken
with other commitments, in
Paagraph 4 and 13 paticulaly,

ECRE bdieves that the EU will have
to harmonise interpretation before,
for example, revisng the Dublin
Convention.

15. Paragraph 16: ECRE welcomes the

recognition that an indrument on
temporary protection in cases of
sudden and mass influx is urgently
needed. It is pogtive that subsdiary
forms of protection (Paragraph 14)
and temporary protection are viewed
separately. ECRE agrees that sharing
respongbility for protection in cases
of sudden and mass influx needs to
be developed and is pleased that the
Commission is invited to explore the
posshility of a financid reserve to
support any messures.  ECRE
emphasises that responsibility
shaing, both within Europe and
globdly, is dso important to sustain
the overdl protection sysem not
only in cases of mass influx. ECRE
IS dso pleased tha subsdiary
protection  will attract rights
gppropriate to the datus this means
rights a the same levd as the
Refugee Convention.

treatment of third country

nationals

16. Paragraph 18: ECRE welcomes the

commitment to a more vigorous
policy of integrating third country
nationds, incuding refugess. A
vigorous  integration  policy, by
definition, means tha  refugees
should have access to rights
comparable to those of EU citizens
upon recognition of ther daus In
line with Paragraph 2 of the
Conclusons, this indudes the right
to free movement within the Union.
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M anagement of migr ation flows

17. Paragraph 22: Taken with the srong

commitments to asylum in
Paragraphs 3, 4 and 13 ECRE
underdands the management of
migraion flows to dso indude
developing means to dlow access to
protection in the EU. This means
recongdering visa regimes and other
immigration controls from a refugee

protection perspective.

18. Paragraph  25: ECRE agrees that

border control can only be
undertaken by specidised trained
professonds. In line with

countries of origin or trangt without
providing sufficient safeguards
agang refoulement. This has been
the case to date, and ECRE has been
paticulaly  concerned by  the
ingppropriate  use of re-admisson
agreements on a so-caled “sdfe third
country” badis. Taken with the strong
commitments to asylum in
Paragraphs 3, 4 and 13 ECRE
believes that readmisson agreements
(or readmisson clauses in other
asociation  agreements) mugst  in
future provide aufficient safeguards
to ensure that this does not reman
the case.

Paragraphs 4 and 13 this means that
border police should be trained to
identify and ded professondly with
asylum goplicants, including
specidised traning on gender and on
working with children.

19. Paragraph  26: ECRE is concerned
that the European Union may make
the  (economic) assdance to
countries of origin  or trangt,
conditiona upon these countries
willingness to take control oriented
measures which may not be in line
with the “absolute respect of the
right to seek asylum”. The reference
to the principle of voluntary return to
countries of origin is wedcome
ECRE tekes this to mean that, for
example, “go-and-seg’ vidts will be
dlowed so0 that decisons to return
are informed. ECRE sounds a note
of warning that dso readmisson
agreements with countries of origin
or trangt mugt be in line with the
“absolute respect of the right to seek

asylum”.

20. Paragraph 27: ECRE is concerned
that re-admisson agreements may be
used to return asylum-seekers to
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The Tampere Summit
Conclusions

UNHCR’s Observations

ASYLUM AFTER TAMPERE

The EU asylum agenda following the
Tampere Summit

The Tampee Summit Conclusons
represent an important landmark in the
devedlopment of a European asylum and
migration drategy. The Conclusons in
themsalves do not prescribe the contents
of the future European Union asylum and
migration indruments to be developed
pursuant to the entry into force of Title
IV of the Amgerdam Treaty. Yet they
give palitical impetus to, and st the main
orientations for, the future EU policy in
the area of asylum and migration.

Asylum vs Migration

The Conclusons include a resffirmation
of the right to seek asylum and cdl for
the full and inclusive application of the
Geneva Convention. This is to be
welcomed as a pogtive sgnd that the
future EU asylum sysgem is to be
developed on the bass of internationa
protection standards. It is refreshing to
see that asylum policy is dedt with up-
front in the Conclusons rather than as a
find  aftethought.  Also,  protection
considerations precede those of border
control and measures amed a semming
illegd immigration.

The separate chepter amed a improving
the integration of third country nationds
resding legdly on the teritory of
Member States dso includes a number of
podtive intentions, including efforts to
dep up the fight agang racism and
xenophobia  The  Conclusons aso

underline the need for gpproximation of
nationa legidations on the conditions for
admission and resdence of diens.

The Conclusons refer to asylum and
migration policies as distinct, although
inter-related areas, and contain separate
paragraphs on asylum, legd migration,
illegd immigration and cooperaion with
source countries. The Conclusons affirm
that asylum is an absolute human right,
while migraion is sen & beng
conditioned by SOCi0-economic,
demographic,  judicid and police
cooperation factors. Yet the close
relationship  between  asylum  and
migration cals for a reflection over the
inter-linkege of the vaious legd
indruments and common policies to be
developed in these aress, as well as the
sequence of their development.

While the Condudons affirm the need
for guarantees for those who seek access
to and protection in the EU Member
States, they dso cdl for vigorous
measures to dem illegd immigration,
reinforce border controls and combat
trafficking in human beings. The
Conclusons do not spel out how to
balance guarantees to offer protection to
those in need of it with measures to stem
illegd immigration. There is, therefore, a
risk that access to territory and to the
asylum procedure will be undermined
if stringent controls are put in place
without sufficient guar antees
addressng the dtuation of persons
seeking protection.

Towads a dngle or a common asylum
sysem?

The Tampere Conclusons spdl out a
cler commitment to iron out the
differences between the asylum policies
and laws of individud EU Member
Staes. The Conclusons edablish the
man dements of a common European
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aylum sygem, in tems of asylum
procedures, reception conditions and,
eventudly, a uniform refugee datus. The
intention as expressed in the Conclusons
to edablish a common asylum system
should be taken as a clear sgnd that EU
Member States want to move beyond
minimum levels of harmonisation and
approximation of ther asylum laws
and policies. Whether this will be
redlised remains to be seen.

In this context it is important to note
that the Summit Conclusons call for a
common asylum sysem, not a dngle
system. This is probably more than
merely a semantic issue, since clear
differences of opinion on the future of
the Union’s competence in asylum
matters underlie this question. A
sngle, uniform system implies full
harmonisation of dandards and
procedures.

Yet a number of Member States have
expressed doubts about the feasbility
or desrability of establishing such a
system and prefer to identify a set of
common dandards arisng from a
comparison of the standards governing
their asylum policies and practices.
While UNHCR would certainly see
advantages in a single system, the key
issue for the Office is that the sights of
Governments remain firmly fixed on
high protection standards.

What leved of protection?

Dexpite ther overdl podtive tone, the
Tampere Conclusons do not actudly set
the detal nor the levd of future
protection dandards for the future
common asylum sysem. While
Conclusons of this kind canot be
expected to do so, it is now up to the
drefters of the future asylum ingruments
(the Commission), as wel as for those
who will have to negotiate their adoption
(the Council, and to a certan extent, the

European Paliament) to agree on the
contents of the protection offered in the
future ingruments.

Some Membe States have adready
announced that they will dick to a drict
interpretation of the language of the
asylum provisons of the Amgedam
Treaty, that is the adoption of minimum
dandards. This entails the risk that the
minimum  will  devdop into  the
maximum, paticulaly if the rule of
unanimity voting is to be mantaned
during the next five years of negotiations
on draft insruments.

In order to avoid the acceptance of the
lowest common denominator, Member
States should be called upon to
negotiate a consistent set of common
sandards for each instrument, to be
developed within a coherent framework,
and not by comparing the standards and
sngularities of ther present policies and
practices. Moreover, the Commisson
may need sSome encouragement to
develop comprehensive proposas setting
high protection standards, prior to putting
these on the negotiating table.

Partnership with countries of origin

The Tampere Conclusons include a brief
chapter endorsng a comprehensve
goproach  to  migraion and  asylum
addressng  political, human rights and
devdopment issues in countries and
regions of origin and trandt, as pioneered
recently by the EU High Levd Working
Group on Migrdion and Asylum.
Patnership with countries of origin and
third countries concerned will be a key
element for the success of such a policy.
The Conclusons cdl for a continuation
of the mandate of the High Levd
Working Group and the drawing up of
futher Action Pans following the
adoption of a fird set of such Plans as
elaborated by the Group. UNHCR has
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welcomed the establishment of the Group
and has provided inputs into the drawing
up of the Action Plans.

Now that the implementation phase has
begun, UNHCR will see to it that the
protection dimenson of the Action
Plans receives at least as much
attention as the control measures
spelled out in the Plans. Implementing
the Action Plans needs to be predicated
upon  Member  States continued
acceptance of  asylum-seekers  and
migrants on ther teritory, combined
with efforts to address effectively the root
causes of flight and migration, measures
srengthening the reception and
protection  capecities  of  countries
neighbouring  countries of origin, and
increased political and financid  support
for  voluntay  return  programmes,
provided the security and politicd
gtuation in countries of origin alows for
sugtainable reintegration.

The post- Tampere asylum agenda

Now tha the Tampere Summit has
promulgated its politicad guiddines for
the EU asylum lawv-making process, the
Commisson and Member States ae
prepaing for an intensve period of
elaborating and negotiating proposas for
Regulations  and Directives. The
Commisson is a present drawing up its
“scoreboard” in order to set an agreed
agenda and time-table for  the
introduction and adoption of the various
legd indruments The 1998 Vienna
Action Pan of the Councl and
Commisson identified a time-table of
two and five years for the adoption of the
various asylum and migration
ingruments, yet this has proven to be too
ambitious A revison of this time-table
offers an opportunity to re-think the
seguence with which the various asylum
instruments can best be prepared and
adopted.

UNHCR reiterates its cdl that the EU
Member States and the Commisson seize
the opportunity to rethink the order of
priority for deveoping the vaious

aylum  indruments A coherent,
protection-based  asylum  strategy
should dart with a common

undersanding of the interpretation
and application of the definition of a
“refugee” and the content and legal
basis of the refugee status. Following
agreement on the scope and contents of
the refugee status, a common approach
to complementary forms of protection
can be developed. Smultaneoudy, the
Council and Commisson should work
towards common standards for asylum
procedures. Once these core elements
of material and asylum law have been
adopted, the Council and Commission
can eaborate a common approach to
practical devices such as a common

temporary  protection regime in
dtuations of mass influx, a functioning
“Dublin” mechanism regulating

allocation of  responsbility  for
examining asylum applications, or a
European burdensharing mechanism.
It should be recalled that the Tampere
Conclusons contain rather timid
language on these subjects.

It is in the hands of the Coundil,
Commisson and the European
Paliament to ensure that the asylum-
related provisons of the Amgerdam
Tresty do not gSmply renforce the
redrictive trends of the 1990's, but that
they place refugee protection on a proper
footing in hamony with the ams of
freedom, security and justice to which the
European Union aspires. The Tampere
Conclusions congtitute a positive point
of departure towards achieving this
end.
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