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ECRE Proposals for Revisions to
the EC Directive on the Reception of Asylum Seekers
1. Introduction
The Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the
reception of asylum seekers1 is one of the five pieces of EU asylum legislation flowing from the
agenda of the Amsterdam Treaty, the 1999 Tampere Conclusions2 and The Hague Programme.3 Its
purpose is to establish reception conditions ‘that will normally suffice to ensure [asylum seekers] a
dignified standard of living and comparable living conditions in all Member States’ (Recital 7). The
Directive applies to third country nationals or stateless persons who have made an application for
asylum on which a final decision has not yet been taken, as defined in Article 2.c, as well as to their
family members, if they are covered by such application for asylum according to the national law.
Reception conditions are defined as the full set of measures that Member States grant to asylum
seekers in accordance with this legal instrument (Article 2.i), including specific provisions on
residence and freedom of movement, family unity, material reception conditions, schooling and the
education of minors, employment and access to vocational training. Crucially, Member States may
also introduce or retain more favourable conditions as long as they are compatible with the Directive
(Article 4).
In 2003, ECRE welcomed the adoption of the Reception Directive as a significant milestone in the
building of a Common European Asylum System (CEAS).4 However, it also expressed concern that
the Directive allowed too much discretion to EU Member States for interpreting some of its key
provisions. In June 2007 the European Commission confirmed that, indeed, the wide discretion left to
national authorities had resulted ‘in negating the desired harmonisation effect’.5 A large number of
Member States failed to transpose the Directive by the required date, 6 February 2005. 6 In some cases
this incurred in severe delays: Greece, for example, fulfilled this obligation only in November 2007.7
Moreover, the overview of the implementation of the Directive elaborated by the Odysseus Network at
the European Commission’s request, evidences that significant gaps remain in many countries’
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reception systems.8 This impression is reinforced by the experiences of our Member Agencies and
other relevant studies comparing reception conditions in different EU Member States.9 As the
European Commission is due to publish revisions to the Directive for the consideration of the Council
and European Parliament, ECRE takes this opportunity to make its suggestions for how the Directive
could be improved and thus support the development of better and more harmonised reception
conditions across the EU.
ECRE does not deny that the application of the Directive may have led to the adoption of more
favourable measures in a number of Member States. Nevertheless, ECRE also believes that the
provision of dignified and comparable living standards to asylum seekers is still far from being a
reality in EU countries bound by the Directive. ECRE has repeatedly stressed that adequate reception
standards are necessary to prepare applicants for both possible outcomes of the asylum procedure,
namely return or integration, as well as a prerequisite for due process of law and a fair and efficient
procedure.10 The reality is that, without appropriate reception standards, persons with protection needs
often confront detention or are forced into destitution. In this regard, common European measures
should be instrumental for improving the welcoming of asylum applicants in the Member States, as
well as for reinforcing the legal framework of national reception policies. ECRE believes that, in the
run-up to the completion of the second phase of the CEAS, the Reception Directive should be
amended to address outstanding gaps in the current text and to promote further approximation in
national reception conditions on the basis of higher standards. In addition, the European Commission
should act promptly in those areas where problems of transposition and implementation have been
identified at the national level in order to ensure that Member States fulfil their obligations under
Community law.
What follows is an analysis of key provisions of the Reception Directive, grounded on the available
comparative evidence of Member States’ practices, and accompanied by a number of concrete
proposals reflecting ECRE’s view on the EU legislative changes needed to improve the standards for
reception across the EU.
Recommendations
1) The Reception Directive should be amended to pursue further harmonisation of national reception
conditions on the basis of higher standards.
2) The European Commission should act promptly to ensure that EU Member States implement the
Reception Directive appropriately.
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2. Scope of application
The Reception Directive applies to individuals who lodge an asylum claim under the 1951 Refugee
Convention11 and their family members as long as they are allowed to remain on the territory. Member
States may decide to also include persons requesting subsidiary and/or humanitarian status (Article 3).
In practice, a majority of the Member States has decided to apply the Directive to those asylum
seekers involved in procedures connected with complementary forms of protection. As the concept of
subsidiary protection is now ‘an integral part of the EU legislative framework on asylum’,12 this
should be duly reflected in all relevant legal instruments.13 On the other hand, the ambiguity of the
Directive’s text may be used by Member States to derogate from their duties as regards certain
categories of asylum applicants.
This is the case for those asylum applicants subject to a procedure for determining which country is
responsible for examining their applications under the Dublin II Regulation,14 e.g. in Austria, France
and Spain.15 This is a cause for concern, since this procedure can be very lengthy and requires the
confinement of the individual in the country refusing admission to their national asylum procedure and
sometimes also in the Member State ‘taking back’ the asylum seeker, where reinitiating the
application procedure can be difficult.16 ECRE believes that it should be clarified that, having lodged
an asylum claim, these persons are to be fully entitled to the reception conditions specified in the
Directive, irrespective of whether the receiving country has requested another Member State to take
charge of their applications.
In addition, persons who are admitted into an accelerated asylum procedure are not always provided
with reception conditions, e.g. in France where such persons are not legally admitted to the territory
but simply tolerated and left with no support during the 15 day period foreseen for the completion of
the procedure. In the Netherlands, however, asylum seekers in an accelerated procedure do receive
material support but this is continued during appeal only if the judge confirms the right to remain on
the territory. The scope of the directive should therefore be reviewed and expanded to ensure that all
asylum seekers, regardless of the status being applied for and / or type of procedure, can access
reception conditions while on the territory of Member States.
Another significant limitation lies in the fact that the Reception Directive only covers ‘applicants’,
meaning that those persons who have expressed a wish to request asylum but who as yet have not
presented a formal claim are not entitled to reception conditions. However, in Member States with
long land borders with third countries or significant sea borders, such as Italy, Malta and Spain,
reception facilities may not be close to where arrivals take place. In addition, domestic law sometimes
requires asylum applications to be lodged at specific places or filed by personnel working for certain
governmental agencies.17 Lack of minimum reception conditions at this stage or the initial placing of
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the person in detention may actually compromise their ability to subsequently exercise their right to
apply for asylum. The Comisión Espanola de Ayuda al Refugiado (CEAR), has reported that in Spain
protection claims are often ignored or inadequately handled by security personnel lacking any
expertise in the asylum field.18 According to the Greek Council for Refugees, the absence of screening
mechanisms for those persons arrested at the borders causes similar problems in Greece.19
Finally, the European Commission has recognised that significant problems exist concerning the
exclusion of certain locations, i.e. detention centres and transit zones, from the application of the
Reception Directive.20 A report by the Odysseus network indicates that seven Member States (UK,
Belgium, Italy, the Netherlands, Poland, Luxembourg and Cyprus) do not apply the Directive in
detention centres, while in three other countries (Spain, Greece and Portugal) the situation is unclear.21
Restrictive interpretations have been allowed by the ambiguity of the Directive on this crucial point,22
even though in its recent assessment the European Commission has taken the position that such
exceptions are unlawful.23 In any event, the Reception Directive should be amended to eliminate this
‘grey zone’ by spelling out that it applies to all asylum claimants regardless of where they are housed
or held.
Recommendations
3) Any person requesting international protection in the EU should be included in the scope of the
Reception Directive. 24
4) All asylum applicants, including those subject to an accelerated procedure or a procedure for
determining which country is responsible for examining their application under the Dublin II
Regulation, should have access to the reception conditions provided for in the Directive while they are
allowed to remain on a Member State’s territory.
5) The Reception Directive should apply to all asylum seekers from the moment when they express
their wish to request protection in a Member State, irrespective of whether or not an asylum claim has
been formally lodged.
6) The Reception Directive should be amended to ensure that it applies wherever asylum seekers are
housed or held, including transit zones, airport waiting areas and detention centres. Member States’
compliance with this obligation should be regularly monitored.

3. Material reception conditions and grounds for withdrawal
The Reception Directive requires Member States to ensure that material reception conditions are
available for asylum seekers when they make an application for asylum (Article 13.1). Article 2 (j)
defines material reception conditions as ‘the reception conditions that include housing, food and
clothing’. Although national authorities may provide these in kind, for instance concerning housing
under the modalities defined in Article 14.1, they may also decide to do so through financial
Moreover, the possibility to impose these kinds of requirements is explicitly allowed under EU asylum instruments such as
the Dublin II Regulation or the Asylum Procedures Directive.
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allowances and vouchers (Article 13.1). In any case, material reception arrangements should ‘ensure a
standard of living adequate for the health of the applicants and capable of ensuring their subsistence’
(Article 13.2). In addition, whenever housing is provided by national authorities, Member States shall
take appropriate measures ‘to maintain as far as possible family unity as present in their territory’
(Article 8).
On the other hand, Article 16 of the Directive specifies that Member States can reduce or withdraw
reception conditions in several circumstances, e.g. when an asylum seeker abandons the place of
residence assigned to him by the authorities without having informed them or requested permission, or
does not comply with reporting duties. National authorities can also refuse to provide reception
conditions when the asylum seeker fails to demonstrate that protection was requested as soon as
reasonably practicable after arrival (Article 16.2). Sanctions can also be imposed for serious breaching
of the rules of accommodation centres or on the ground of violent behaviour (Article 16.3).
Exploratory surveys carried out by ECRE and German NGO Pro Asyl evidence that asylum seekers do
not always have access to material reception conditions in EU Member States.25 In 2007 there were
only 750 places in reception centres for asylum seekers in Greece, whereas the number of applications
reached 25,113.26 In France, while there are now 20,000 places in reception centres compared to
10,000 in 2002, more places are still needed.27 Comparative research has also shown that Member
States often fail to grant material benefits to those persons residing outside accommodation centres.28
In Slovakia and Hungary, for example, the state provides asylum seekers hosted in collective reception
premises with housing, food and health care. In contrast, those in private accommodation do not
receive any form of assistance, thereby being forced to manage completely on their own.29 The same
occurs in Ireland and the Netherlands.30 When still provided, the range of assistance is often restricted,
such as in the Czech Republic where applicants not in centres will only receive essential support such
as medical treatment,31 and financial allowances are usually significantly lower than the benefits
granted to mainstream welfare recipients, and generally set below the minimum amount necessary for
basic subsistence (e.g. in France, the UK, Austria and Germany).32 Considering that asylum seekers
are less likely to have family and social support networks in the receiving country, the insufficient
provision of material reception conditions leaves them especially vulnerable to destitution. An
additional concern is that, even though Member States usually take into account family unity when
allocating accommodation (a notable exception is Germany that does not take into account family
unity when children are 16 or older), it is unclear to what extent collective housing arrangements
provide an adequate environment for the development of family life.33
ECRE is aware that as a general rule the standards of reception should reflect the context of the host
country’s society and economy.34 At the moment, however, even comparatively wealthy Member
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States offer rather limited levels of support to asylum seekers. As a necessary starting point, the notion
of ‘adequate standard of living’ should be precisely defined with reference to poverty indicators or in
parity with mainstream welfare provisions granted to nationals, as it has been proven that, without the
specification of concrete obligations, national reception arrangements may risk compromising asylum
seekers’ fundamental rights. In the case of countries with underdeveloped reception systems, the EU
should promote the reinforcement of material assistance to asylum seekers through priority allocations
from the European Refugee Fund.35 In any case, Member States should abide by their obligation to
ensuring that asylum seekers enjoy an adequate standard of living regardless of the form in which
reception conditions are provided.
ECRE would like to reaffirm that Member States should support asylum applicants, families in
particular, in finding alternative forms of accommodation to reception centres if they wish to do so.
Following the Belgian example (where asylum seekers are moved out of collective reception centres
into independent housing after four months), the EU should encourage the establishment of
transitional arrangements that result in a shift from reception conditions in kind to financial allowances
after a certain period of time36 to help find independent housing and / or support persons wishing to
live with family or friends. NGOs can play a role in supporting asylum seekers to find independent
housing.37
As regards the withdrawal of material reception conditions, national legislation in Greece, Malta,
Cyprus and the UK allows authorities to refuse reception conditions if the asylum claim has not been
lodged promptly.38 In addition, Finland, Germany, the Netherlands and some Austrian ‘Länder’39
provide for sanctions on grounds not included in the Reception Directive, i.e. when an asylum
applicant does not attend a language course or does not help in the maintenance of the centre
(Finland), refuses to attend programmes with information on mandatory return (the Netherlands) or to
take charitable jobs at € 1,05 per hour (Germany).40 In France, since 2007, asylum seekers have their
material assistance withdrawn if they refuse a place offered in a reception centre.41
ECRE believes that Article 16.2 should be deleted from the text of the Reception Directive. In the UK,
the policy of withholding reception conditions to asylum seekers failing to demonstrate that they had
applied within three days of arrival was stopped due to a House of Lords ruling which held that it was
incompatible with Article 3 of the European Convention of Human Rights.42 The reduction or
withdrawal of basic reception conditions, such as food, housing and emergency health care, is
similarly inconsistent with human rights and fundamental rights under international and European
legal instruments. Member States that withdraw reception conditions on grounds not included in the
Reception Directive should be made aware that they are breaching their obligations under EC law and
required to reform their national legislation.
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Recommendations
7) The notion of ‘adequate standard of living’ should be properly defined in the Reception Directive,
e.g. with reference to poverty indicators or to domestic parity benchmarks.
8) Member States should be required to ensure appropriate standard of living for asylum seekers
whether they are accommodated in collective reception centres or not. As a starting point, the financial
assistance provided to asylum seekers should be in line with the benefits granted under mainstream
welfare systems.
9) The reinforcement of reception capacities in Member States with underdeveloped reception systems
should be a priority for the allocation of the European Refugee Fund.
10) National authorities should support asylum seekers, families in particular, in finding alternative
forms of accommodation to reception centres if they wish to do so.
11) Article 16.2 providing for the possibility of refusing reception conditions when an application is
not lodged as soon as possible should be deleted from the text of the Reception Directive.
12) Basic reception conditions, such as food, housing and emergency heath care should never be
withheld, since their withdrawal may violate asylum seekers’ fundamental rights.
13) Member States providing for the withdrawal of reception conditions on grounds not included in
the Reception Directive are breaching their obligations under EC law and should be required to correct
this through reform of their legislation.

4. Freedom of movement and detention
At the moment, the Reception Directive establishes a strongly qualified right to freedom of movement
for asylum seekers. Article 7 provides that applicants ‘may move freely within the territory of the
Member State or within an area assigned to them by that Member State’. The provision of material
reception conditions may also be subject to actual residence by the applicant in a specific place
(Article 7.4), e.g. in a particular reception centre. In any case, when restricting asylum seekers’
freedom of movement Member States should ensure that they allow ‘sufficient scope for guaranteeing
access to all benefits’ specified in the Directive (Article 7.1).
The European Commission’s assessment reports that the German practice of imposing territorial
residence obligations has so far not been imported by other Member States.43 It also claims that no
significant problems have arisen in the application of these provisions, if only because of ‘the broad
discretion of Member States in limiting the right to free movement and residence’.44 Nevertheless, in a
number of countries these rights are in fact restricted through the imposition of stringent reporting
obligations or curfews (e.g. the Netherlands, Slovakia, Slovenia, Hungary, the Czech Republic,
Lithuania and Estonia).45 Some Member States also make access to reception benefits dependent on
the place of residence (e.g. Portugal, Finland, Estonia and Lithuania).46 Considering that many
reception centres are located in remote areas, in practice this can make it difficult for asylum seekers
to access other entitlements specified in the Reception Directive, such as the right to employment or
education.47
43
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ECRE emphasises that Member States should be required to guarantee the right of free movement to
asylum seekers within the whole of the host country in accordance with the 1951 Refugee
Convention.48 Restrictions to this right should never be used as a deterrence measure or as a means of
increasing national authorities’ control and surveillance powers.49 Therefore, ECRE strongly
recommends eliminating the possibility of imposing territorial limitations to settlement from the text
of the Directive. In addition, conditions linking the provision of reception benefits to a particular place
of residence should be made flexible, so as to allow asylum seekers to find employment and access
public services more easily. In particular, applicants should have the possibility of refusing housing in
collective accommodation centres without having to renounce other material reception conditions
included in the Directive.
However, the absence of formal restrictions to move freely within the territory of the receiving country
has a rather limited significance for the many asylum seekers who are held in detention. Several
provisions of the Reception Directive touch on this issue. Article 7.3 establishes that ‘Member States
may decide to confine an applicant to a particular place in accordance with their national law’ when
it proves necessary, e.g. for legal reasons or reasons of public order. Article 14.8 provides that
Member States may ‘exceptionally’ and ‘for a reasonable period which shall be as short as possible’
set modalities of reception conditions which differ from ordinary ways of housing, for instance when
reception conditions are not available in a particular area or when the asylum seeker is held in
detention or at a border post. In any case, these conditions must cover asylum applicants’ basic needs
(Article 14.8). The Reception Directive also states explicitly that the required standards of living
should be met in relation to persons who are in detention (Article 13.2).
In practice, Member States often enforce restrictions on applicants’ freedom of movements that
approximate or amount to detention.50 Deprivation of liberty is common during the first stages of the
asylum procedure, when asylum seekers are held at special border facilities pending a decision on their
admission to the territory or to the procedure for determining their status, for example in Austria,
Belgium, France, Germany, Luxembourg and Sweden.51 This is a cause for concern, since centres at
the borders have been reported as being insufficiently equipped, lacking material comfort and even
hygienic sanitation.52
Nevertheless, the widespread use of detention is not limited to the early stages of the asylum
procedure. De facto detention is particularly common in countries with insufficient reception facilities,
such as Malta, Italy and Greece, and many Member States detain asylum seekers on the grounds of
irregular entry and keep them in confinement even after an asylum claim has been lodged.53 In some
countries (e.g. Czech Republic, Hungary), it is up to police authorities to decide whether or not an
asylum seeker should be placed in detention.54 The length of detention also varies widely, ranging
from 7 days (in Portugal) to indefinite periods (e.g. in the UK).55
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In summary, the decision to detain is all too often not decided on an individual basis following a
thorough examination of the facts on a case by case basis as the use of detention is not confined to
exceptional circumstances or for short, ‘reasonable’ periods of time. As the European Commission
has rightly observed, this contravenes Member States’ obligations under the Reception Directive.56
Moreover, it significantly impairs asylum applicants’ ability to access all their rights and risks causing
serious physical and psychological harm to persons who are very often already quite vulnerable.57 It is
also clear that the terrible reception conditions that have been reported in a number of Member States58
do not meet even basic needs.
ECRE reiterates its position that, as a general rule, asylum seekers should not be detained.59 It is surely
debatable whether the Reception Directive is the right instrument to address an issue which involves
aspects, e.g. of procedural nature, which would be better dealt with in other instruments of Community
law, such as the Asylum Procedures Directive. Nevertheless, it is apparent that systematic detention
goes against the spirit of this Directive and undermines its aim of providing asylum seekers with a
dignified standard of living. Accordingly, ECRE strongly recommends that the Directive be amended
so as to explicitly rule out this practice. Concerning the holding of asylum seekers in closed facilities
at the borders and in transit zones, ECRE’s view is that such deprivation of liberty amounts to
detention.60 When resorted to by Member States such practices should always be on an exceptional
basis and asylum applicants should be moved within a short period of time to a facility where fullyfledged reception conditions are available.61

Recommendations
14) The Reception Directive should ensure that asylum seekers enjoy the right to move freely within
the whole territory of the Member State, which is processing their claims by removing the possibility
of imposing territorial residence obligations.
15) Conditions linking the provision of reception benefits to a particular place of residence should be
flexible, so as to allow asylum seekers to access employment and public services or to get private
accommodation without losing other entitlements.
16) Confinement at border posts should be maintained only for the shortest possible period. If unduly
prolonged, applicants should be transferred to adequate reception facilities.
17) The Reception Directive should be amended so as to rule out the practice of detaining asylum
seekers.
18) Considering that generalised detention is often linked to the lack of sufficient facilities, the
development of adequate national reception systems should again be a priority for the European
Refugee Fund, particularly in countries with extensive external borders.
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5. Families
In Article 8 of the Reception Directive the requirement to maintain family unity is qualified by ‘as far
as possible’ and ‘if applicants are provided with housing by that Member State’. The Directive does
not commit Member States to assist the upholding of family unity for applicants who are not provided
with housing by the Member State. Furthermore, the definition of family members in the Directive is
limited to spouse (or partner) and children who are minor, dependent and unmarried (Article 2.d). The
restrictive definition of family unit leaves Member States a wide margin of discretion. Some Member
States have included a broader definition in their national legislation.62 However, Italy and Germany,
for example, have a reduced notion of family of an asylum seeker, in a way that is contrary to the
Directive, by requiring respectively that the family members are all present at the moment of the
introduction of the asylum application and even that the asylum applications are introduced
simultaneously for the entire family.63
Recommendation
19) The definition of a family unit should be flexible and not limited to the nuclear family: it should
include those who normally reside together and those who are dependent upon other family members.

6. Schooling and education of minors
Article 10.1 of the Reception Directive establishes that minors should have access to education in
similar conditions to nationals. The provision of schooling can be organised in accommodation
centres. Access to education should be granted within three months after the application has been
lodged or within one year where specific education is provided in order to facilitate access to the
regular schooling system (Article 10.1). When such access is not possible due to the specific situation
of the minor, Member States have the possibility to offer alternative educational arrangements (Article
10.3). The Directive also specifies that the right to attend secondary education shall not be withdrawn
automatically when the beneficiary reaches the age of majority (Article 10.1).
ECRE welcomes the fact that many Member States allow access of asylum seekers to education in
conditions that are equivalent to those of nationals.64 The right to attend primary and secondary
schools is generally recognised, although in some countries (Germany and Poland) this right ceases to
exist when minors turn 18, irrespective of whether secondary education has been completed.65
Schooling takes place either in state schools or in the accommodation centres themselves.
In practice, however, young asylum seekers face significant problems to access full-time education in
some Member States: non-enforceability when attendance is not obligatory (e.g. Germany and
Slovakia); negative approach of the local schools or local admission authorities (e.g. Hungary and the
UK); inability of the parents to meet the costs of travel, meals and school books without public support
(e.g. Hungary and Slovenia); restrictions to late incorporation in the curriculum (e.g. France and
Poland); remoteness of the accommodation centres (e.g. Poland) etc.66 The provision of language
classes and specific educational arrangements for the beginning of the minors’ schooling, although in
place in some countries,67 is not systematically organised, despite being necessary to enable children
62

Odysseus Academic Network, Comparative Overview of the Implementation of the Directive 2003/9 of 27 January 2003
laying down minimum standards for the reception of asylum seekers in the EU Member States, forthcoming, p. 57.

63

Ibid, p.7.

64

Odysseus Academic Network, Comparative Overview of the Implementation of the Directive 2003/9 of 27 January 2003
laying down minimum standards for the reception of asylum seekers in the EU Member States, forthcoming, p. 79.
65
Pro Asyl, Information and Cooperation Forum: Final Report, 28 February 2006, pp. 12-3.
66
See, for example, Pro Asyl, Information and Cooperation Forum: Final Report, 28 February 2006, pp. 12-3.
67
Odysseus Academic Network, Comparative Overview of the Implementation of the Directive 2003/9 of 27 January 2003
laying down minimum standards for the reception of asylum seekers in the EU Member States, forthcoming, p. 81.

10

to adapt to their new educational context.68 Lack of linguistic competence might also hinder parental
involvement in school life, which is crucial for educational achievement.69 Furthermore, in many
Member States minors lack access to education when they are held in detention.70 For example, it has
recently been estimated that around 1,600 asylum-seeking and refugee children lack any access
whatsoever to schooling in the UK alone.71
Recommendations
20) Member States should take the appropriate measures to guarantee that all asylum-seeking children
have access to education in practice. Compliance with the Reception Directive specifications on this
issue should be subject to regular monitoring by the European Commission.
21) The Reception Directive should state that as a rule education should be provided in local schools
and only exceptionally at the reception centres themselves, so as not to hinder the integration prospects
of refugee children.
22) Language training should be provided on a general basis and be accessible also to adults.
23) The Reception Directive should include support for transport costs, meals and schoolbooks among
the material reception conditions provided to asylum seekers.
24) Member states should respect Article 10 (1) of the Directive and not withdraw asylum-seeking
children from secondary education just because they have turned 18, thus preventing them from
completing secondary education.

7. Employment
Differing practices by Member States have meant that in some countries asylum seekers have the right
to work within months while in others this is only after one year and sometimes even then bureaucratic
procedures prevent this from happening. In addition in some Member States asylum seekers can only
do certain types of work for limited periods, e.g. in the Netherlands only 24 weeks of work per year is
allowed.72 The Reception Directive implicitly recognises asylum seekers’ right to employment by
providing that Member States shall determine a period of time during which they will not have access
to the labour market, which in any case should not exceed one year (Article 11.1 and 11.2). The
enjoyment of this right is subject, however, to the conditions laid down in national legislation (Article
11.2). In addition, Member States may give priority to other categories of non-nationals, such as EU
citizens, nationals of the states participating in the European Economic Area, as well as legally
resident third country nationals (Article 11.4). Article 12 provides that Member States may allow
asylum seekers access to vocational training independently of whether they have access to
employment or not.
In 2003 ECRE argued that the discretion provided by the Directive to individual Member States to
impose additional conditions on access to the labour market would substantially undermine efforts to
harmonise standards in this area and, ultimately, the capacity of refugees to integrate into the host
68
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society.73 A 2005 ECRE study reported significant obstacles that asylum seekers faced in trying to
exert their right to work in several member states, which in many cases were linked to ‘conditions’ set
down in national legislation.74 Severe restrictions to the economic sectors (e.g. in Austria and Cyprus)
and to the amount of time that asylum seekers can work (e.g. in the Netherlands and Slovenia),
administrative obstacles (e.g. in Austria, the Czech Republic, France, Hungary and the UK), and the
remoteness of accommodation centres make participating in the labour market almost impossible for
asylum seekers.75 According to the Odysseus Network, it is evident that some of the restrictions
imposed by Member States foster underground employment.76 In turn, this makes asylum seekers
vulnerable to ‘exploitation as cheap labour force’, as the Cyprus’ Ombudswoman has recently
denounced.77
ECRE strongly recommends the reduction of the waiting periods for access to employment up to a
maximum of six months. Some Member States, e.g. Austria, Finland, the Netherlands, Poland,78
Sweden and Spain already allow asylum seekers to work before the deadline of one year established in
the Directive.79 Moreover, in Finland, Poland and Spain this right is recognised automatically and
without the imposition of further conditions, such as the need to apply for a work permit.80 ECRE
supports the generalisation of this practice through an amendment to the Reception Directive
removing the discretion that Member States currently possess to impose additional requirements.
Concerning professional training, almost half of the Member States have opened this out to the
participation of asylum seekers irrespective of their status as regards employment.81 Nevertheless,
those who cannot benefit from education and training are still many in the EU.82 Combined with
restrictions to employment, lack of access to vocational training may prevent asylum seekers from
maintaining and developing their skills,83 thus harming their integration prospects and even their
health and well-being.84
The results achieved through the projects financed by the EQUAL Initiative evidence the high
motivation of asylum seekers to participate in education and training, particularly in language
courses.85 They also show significant increases not only in their skills but also in their self-esteem and
knowledge of the receiving country.86 ECRE thus urges Member States to open up new education
opportunities during the reception phase, as an essential means to enhance the quality of life of asylum
73
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seekers, promote self-sufficiency and their long-term integration into the host society or re-integration
upon return.
Recommendations
25) The Reception Directive should not allow Member States to establish delay periods of more than
six months for asylum seekers to be able to access the labour market of their host Member State.
26) Member States should not be allowed to introduce supplementary requirements for the
participation of asylum seekers in the labour market. Article 11.2 should be amended so as to ensure
the granting of the right to work automatically and unconditionally after the maximum delay period.
To this end Article 11.4 should be deleted.
27) Member States should recognise the right of asylum seekers to take part in vocational training,
irrespective of whether they have access to employment. This participation could be based on the
establishment of systems of portfolio building to assess asylum seekers’ skills and competences.
28) Member States should be required to grant asylum seekers access to language training.

8. Health care
Under the Reception Directive, asylum applicants are entitled to receive the necessary health care,
including at least emergency care and essential treatment of illness (Article 15.1). As the Odysseus
network notes, ‘the exact meaning of the second notion [essential treatment of illness] is difficult to
determine’.87 Nevertheless, most Member States recognise asylum seekers the right to health care in
similar conditions to nationals (an exception is Germany, where only cases of acute illness and pain
are covered),88 notwithstanding obstacles for the exercise of this right in practice.89
On the other hand, lack of access to psychological care is particularly disturbing considering the extent
to which mental disorders, such as depression are common among asylum seekers residing both in
open and closed centres.90 In this regard, it should be noted that the Reception Directive only provides
for mental treatment and counselling for certain categories of individuals with special needs. Some
Member States have set up counselling services, some of those focusing on specific vulnerable groups.
These include Germany, Greece, the UK, and the Netherlands where there are specialised centres for
traumatised asylum seekers.91 There are specific centres for asylum seekers suffering from
psychological disorders e.g. in Austria and in Belgium, where there is a pilot programme but demand
still far outstrips the support available. Some countries have added psychologists and/or psychiatrists
to the medical teams working in some reception centres or make such services available externally
(e.g. Finland and Poland).92 But unfortunately the provision of such services is still inadequate and not
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available to all asylum seekers within those countries: access can be limited for example to only
certain centres or regions and only during specific short time slots. The provision of such services is
also not general practice in other Member States.
ECRE recommends that the Reception Directive be amended so as to grant asylum seekers access to
health care in conditions comparable to those of nationals. In any case, this right should include the
provision of psychological treatment and counselling to all applicants who need it, irrespective of their
categorisation as vulnerable persons. Active monitoring would be necessary to ensure that these rights
are guaranteed in practice.
Recommendations
29) The Reception Directive should grant asylum seekers access to health care on equal terms to
nationals.
30) The right to health care should include access to psychological treatment and counselling for all
asylum seekers who need it.

9. Persons with special needs
Chapter IV of the Reception Directive lays down Member States’ obligations as regards persons with
special needs. It establishes that national authorities should take into consideration ‘the specific
situation of vulnerable persons’ as regards the provision of material reception conditions and health
care (Article 17.1). This should apply to those persons found to have special needs after an individual
examination (Article 17.2). In addition, victims of torture, rape or other forms of violence should have
access to the ‘necessary treatment’ (Article 20).
Significant problems have emerged with regard to the reception of vulnerable groups in the Member
States. One issue that deserves attention concerns the definition of vulnerability, which has been
described as ‘overly limited’ by some observers.93 The Reception Directive sets down six pre-defined
categories of vulnerable persons, identified mainly on the basis of their personal specifications – i.e.
gender, age, and special needs.94 Other factors, such as the physical and psychological impact of the
journeys undertaken prior to arrival, or the negative effect that life in the reception phase or in
detention might have in itself, are systematically ignored despite the fact that they often lead to
situations of vulnerability.
Another major difficulty is linked to the identification of vulnerable asylum seekers. Article 17.2 of
the Directive constitutes a key provision, as individual assessment would determine access to the
rights recognised.95 But this clause has been described as ‘questionable’, in that it does not explicitly
require national authorities to put in place a specific procedure to identify persons with special needs.96
As a result, ten Member States have not established any formal assessment system, and identification
mechanisms differ widely in those countries, which have them in place.97 Concerning minors, for
example, some countries regularly resort to bone scans to undertake age assessments whereas others
consider that this method constitutes ‘improper application of medical means or even bodily injury’
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(e.g. Germany and Ireland).98 In any case, examinations should always be culturally and gender
appropriate.99 In general, the relevant authorities seem to enjoy a high degree of discretion in
determining the age of the asylum seekers concerned, without always granting them the benefit of the
doubt (e.g. Greece, Spain and the UK). This results in minors being excluded from reception facilities
and services which have been set up for them and placing them in facilities with adults. This indicates
that the best interest of the child is not necessarily being upheld as a primary consideration in the
implementation of the Directive, as Article 18.1 requires. Similar problems exist for the identification
of asylum seekers whose vulnerability is less ‘visible’, such as persons with psychological disorders or
victims of trafficking.100 There is also a need for greater attention to be paid to persons at greater risk
of becoming vulnerable, such as single women at risk of sexual violence or accompanied women at
risk of domestic violence.
Apart from establishing that the reception of vulnerable asylum seekers should be especially designed
to meet their needs, the Directive does not include specific provisions on this matter.101 As a result,
even when persons are identified as vulnerable, appropriate measures are not systematically
implemented.102 For example, older persons and disabled persons often do not have access to measures
or facilities to provide for their specific needs. The insufficient mental health care provisions also
represent a major concern. There is a need for support to deal with pre-existing conditions but also to
address the worsening mental state of many asylum seekers while their asylum claim is being
assessed.103
In Belgium prolonged stays in centres and lack of autonomy have led to an increase in mental health
problems.104 Studies have highlighted the negative impact that residing in accommodation centres has
on children’s development due to the lack of appropriate activities, erosion of parental authority and a
generally negative environment, as well as the fact that unaccompanied children do not always benefit
from the reception facilities put in place for them. 105 All the same, a large majority of Member States
allow the detention of minors, even those who are alone.106 Alternatives to the confinement of other
vulnerable persons are also lacking in many countries.107 ECRE wishes to emphasise that the needs of
vulnerable groups can never be met in detention and that their confinement should be thus avoided at
all costs. Unaccompanied children should never be detained.108
Recommendations
31) The definition of vulnerable groups should be broadened in order to include not only persons with
special needs but also those suffering from other forms of vulnerability, including those derived from
the asylum experience in the host country itself.
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32) The Reception Directive should require Member States to put in place specific procedures for the
identification of people with special needs and people who are vulnerable or at greater risk of
becoming vulnerable.
33) With regard to the identification of minors, the Directive should establish that in case of doubt
during age assessments the lower age should apply.
34) The detention of vulnerable persons should not be allowed in the Directive. In particular
unaccompanied children should never be detained.
35) A system of regular monitoring which allows for the exchange of Member States’ best practices
concerning vulnerable groups should be established.

10. Ensuring the appropriate operation of national reception systems
Chapter VI lists a series of actions whose purpose is ‘to improve the efficiency of the reception system
in the Member States’. It specifies that national authorities should ensure the establishment of
mechanisms for the appropriate guidance, monitoring and control of reception conditions (Article 23).
Member States shall also guarantee that staff in charge of reception matters have received basic
training on the needs of asylum applicants, and that sufficient resources are allocated to the
implementation of the Directive.
The Odysseus Network report casts a doubt on the satisfactory application of these provisions.109 Most
Member States have relied on their general administrative inspection systems instead of creating
specific control mechanisms, and only a few have developed clear quality standards to be applied to
the reception system in its entirety. In addition, only in a minority of countries is there a central body
representing the different stakeholders involved in reception conditions, such as NGOs and
municipalities. Concerning resources, a majority of NGOs has reported that the amount allocated by
Member States to the reception of asylum seekers is not sufficient. Finally, the training of the relevant
personnel varies widely across countries, with the lack of qualified staff being highlighted as a key
concern.
ECRE believes that more specific monitoring and control mechanisms should be created in order to
ensure the proper application and implementation of the Reception Directive. Such a system could
include the development of guidelines and benchmarks at the EU level, as well as the establishment of
regular reporting obligations for national authorities. In any case, Member States should be required to
establish coordination bodies in which NGOs with relevant expertise are represented, due to the key
role they play in the reception process. Finally, a common curriculum could be development for the
training of staff working in reception facilities, with a focus on addressing the situation of vulnerable
groups.
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Recommendations
36) An amended Reception Directive should provide for more specific control mechanisms, possibly
including benchmarking at the EU level and regular reporting obligations for Member States.
37) Member States should be required to create coordinating bodies in the area of reception that are
open to the participation of relevant NGOs.
38) A common curriculum for the training of the staff working on reception should be developed.
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